COURT RULES & PROCEDURES COMMITTEE
Meeting Agenda

February 27, 2012
9:30 a.m. to 1:00 p.m.
Washington State Bar Association
1325 Fourth Avenue — Sixth Floor
Seattle, Washington 98101

Call to Order/Preliminary Matters
e Approval of Minutes (see Minutes of January 23, 2012, pp. 77 - 80)

Old Business

New Business/Subcommittee Assignments
e CR/CRLJ Subcommittee

0 CR/CRLJ Subcommittee Report (p.81 - 83)
0 GR 9 and text for CR/CRLJ 5 (pp. 84 - 87)
0 GR 9 and text for CR/CRLJ 62(b) (pp. 88 - 90)
e Subcommittee X
0 Subcommittee X’s Report (pp. 91 - 92)
0 Redline of CrR 4.6 — Depositions (p. 93)
o0 Chair Ken Master’s letter to Justice Madsen (pp. 94 — 95)
o]

Subcommittee’s letter to Stakeholders and attachments (pp. 96
-99)

o Comments (pp. 100 — 112)

e Proposed PRP Rules Changes Subcommittee (See supplemental
materials)

e MAR Subcommittee (no report)

e ESI Subcommittee (no report)

Other Business/Good of the Order

Adjourn
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COURT RULES AND PROCEDURES COMMITTEE

Meeting Minutes
January 23, 2012

Committee Chair Ken Masters called the meeting to order at 9:30am.

Members present: Chair Ken Masters, Katharine Bond (by phone), Roy Brewer (by
phone), Steven R. Buzzard (by phone), Mario Cava (by phone), Paul Crisalli (by phone),
Rebecca Engrav, Elizabeth Fraser (by phone), Justo Gonzalez, Dale Johnson (by
phone), Shannon Kilpatrick, Shawn Larsen-Bright, Nicole McGrath, Kathleen Nelson,
Bryan Page (by phone), Shannon Ragonesi (by phone), Ann Summers, Judge Kevin
Korsmo (by phone), Judge Blaine Gibson, and Judge Rebecca Robertson. Also
attending were Elizabeth Turner (Assistant General Counsel) and Anna Schmidt (WSBA
Paralegal).

Minutes

The October 17, 2011 meeting minutes were approved by consensus, with a few minor
changes requested by the Chair.

Chair’s Report

Old Business: There was no old business to discuss. Ms. Turner reminded everyone
that if their term is expiring this year they should have received an email about
reapplying. The deadline is March 12, 2012.

Subcommittee Reports

Subcommittee X: Mr. Cava reported that Subcommittee X was asked to comment on
proposed amendments to Criminal Rule (CrR) 4.6, submitted by the SCJA. The
motivating factor for the proposed change was State v. Mankin, 159 Wn.App. 111
(2010), a case where a criminal defense attorney wanted to tape record an interview of
a police officer. The police office refused to allow the interview to be taped and the trial
court then authorized a deposition under CrR 4.6. The Appeals Court reviewed whether
(1) an attorney was allowed to tape record an interview of a police officer or whether it
was a private conversation and (2) whether refusal of a witness to be recorded during
an interview is a basis for ordering a deposition. The court decided that an interview is
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not a private conversation and could be recorded without violating the statute and that
the refusal to record the interview is not a basis to obtain a deposition.

Subcommittee X reviewed the rule and reviewed what other jurisdictions are doing with
regard to depositions. Subcommittee X questioned if the requirement of good cause is
sufficient to allay the Court’s concerns and whether there would be protections for the
witnesses. Subcommittee X also noted that the question of recording interviews was
earlier addressed by the Court Rules Committee in proposed CrR 4.11, which was
published by the court in 2010 and received an extensive amount of comments from
various stakeholders. The proposed rule was ultimately not adopted.

Mr. Cava reported that an invitation to comment on the proposed changes to CrR 4.6
was sent out to stakeholders, who were invited to attend a subcommittee meeting. No
stakeholders attended. Subcommittee X decided that proposed CrR 4.11 had certain
protections which the SCJA should consider if they wish to authorize the recording of
witness interviews, and that it was better not to try and modify the definition of what a
deposition is. Subcommittee X drafted a response that they would like to be presented
to the BOG as a response to the SCJA [see pp. 58].

Due to materials going out so late due to inclement weather, the Committee will not vote
today. The Chair pointed out that Subcommittee X’s proposed letter should be
addressed to Justice Johnson and will first need to be approved by the BOG. The Chair
will review the letter and send it back to Mr. Cava with recommendations.

Discussion of the proposed amendments continued. Judge Gibson was surprised by
this proposal, which comes from the SCJA’s criminal law subcommittee. When our
Committee proposed a recording witness rule, this same group came out strongly
against it. He opined that, in the case of a victim who is a minor, recording an interview
would be preferable to a deposition where the defendant would be present. Mr. Cava
explained that Ms. Ragonesi sent out letters to a group of stakeholders, which included
victim advocate groups, and did not receive any comments back. Judge Robertson
stated that this rule, on its face, may not appear to be what it is and suggested
explaining to stakeholders how this rule is similar to CrR 4.11. Ms. Turner suggested
that the letter be resent to victims’ rights groups and those who commented on CrR 4.11
and those who attended the WSBA BOG meetings where proposed CrR 4.11 was
discussed.

Ms. Engrav commented that this proposed rule on its face appears to only affect law
enforcement officers, and suggested that perhaps limiting it to only applying to law
enforcement officers may make the proposal more acceptable. Judge Gibson agreed
and suggested adding a good cause requirement to this rule. Also, Judge Gibson feels
it should be clarified whether the rule allows recording if the witness refuses to talk to
just one (as opposed to both) counsel involved.

The Chair pointed out that the Committee must vote on this proposal at its February
meeting in order to obtain BOG approval before the April 30 comment deadline. The
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Chair also reminded the Committee that suggested changes to the SCJA'’s rule
language can be added to the letter, without the Committee having to actually propose a
whole new rule. Ms. McGrath commented that it might be useful to have a section of
the letter discussing how this rule might affect child witnesses and how child withesses
should be treated under the criminal rules. Ms. Ragonesi will redraft an invitation to
comment. Mr. Cava stated their next Subcommittee meeting is scheduled for February
2 at 3:30pm.

CR/CRLJ Subcommittee: Ms. Engrav explained that the first issue, Civil Rule (CR) 5, is
a holdover from last year. Mr. Brewer brought up the difficulty of trying to serve another
attorney who did not have a secretary and whose work space was difficult to access
(perhaps because the attorney works out of his condo). This is an access issue. The
subcommittee feels there really is a problem, but is unsure of how to fix the main
problem without “leading to gray areas” in their proposal. They were unsure if the term
“access not permitted” is clear. There were no comments by the Committee.

The second issue is an amendment in CR/CRLJ 62. This proposal, brought forth by
Roger Wynne, is simply to modify some old language in CR/CRLJ 62. There were no
comments by the Committee regarding this proposal.

The Committee will discuss and vote on these two proposals at the next meeting.
MAR and ESI Subcommittees: These two groups did not have any reports.

Ms. Turner reported that the WSBA Local Rules Task Force, chaired by Justice
Johnson and Lish Whitson, has drafted revised Family Law Civil Rules (FLCRS) that
they will be proposing to the BOG at their next meeting for their first reading. Their goal
is to decrease the proliferation of local rules in each county. The FLCRs have grown
from the 8 originally approved by the BOG to approximately 80 pages, as the SCJA has
requested that the body of the CRs and some of the GRs be incorporated into the
proposed rules. Ms. Turner strongly anticipates that the BOG will forward these
proposed rules to the Court Rules Committee to review and comment on. Mr.
Silverman explained that there is no expectation by the BOG, if they forward these
proposed rules to them, of a quick turn-around. Judge Gibson and Ms. Turner
reminded the Committee that the BOG may prefer the original FLCR proposal that did
not include the CR language.

Ms. Turner further explained that many of the 39 counties in Washington have been
working on reviewing and amending their local rules in order to bring them into
compliance with the CRs. Mr. Silverman added that the LRTF had developed a matrix
for listing all the local rules that weren’t in compliance. Despite the efforts of this Task
Force, many counties still promulgated new local rules during these last six years. It's
been very difficult to get cooperation on a statewide basis.

Ms. Turner stated that ATJ is also reviewing the pattern law forms, in order to make
them more friendly and in “plain language.” They also reviewed the proposed amended
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FLCRs and requested the LRTF to change those rules to “plain language.” Although
the LRTF will not take on this task, a group from the ATJ may take on this task. Ms.
Turner is trying to coordinate with the ATJ so that they don’t wind up working on rules
that would perhaps more appropriately be handled by or in conjunction with our
Committee.

The chair stated that, regarding the ESI Subcommittee, Mr. Horowitz will soon bring
proposed CR 34 in front of the ATJ Executive Committee. Depending on the ATJ
Executive Committee’s decisions, there may be a new CR 34 proposal for the
Committee to vote on at the next meeting.

The meeting adjourned at 10:29 a.m.
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February 17, 2012

TO: WSBA Court Rules & Procedures Committee
FROM: Rebecca S. Engrav, CR Subcommittee
RE: CR Subcommittee Report — Proposals re CR/CRLJ 5 and CR/CRLJ 62

A. CR/CRLJ 5 — Proposal Regarding Attorney Offices That Cannot Be Hand-Served

Last year, a member of subcommittee X raised an issue encountered in practice increasingly.
Amongst attorneys practicing as solos or in smaller firms, modern technology has made it
increasingly possible to have a “virtual” office, and in addition secured office or apartment
buildings will sometimes have no person available at a front desk or receptionist or concierge
setting. Thus, in some situations it is very difficult (if not impossible) to hand-serve papers
subsequent to original process on the opposing attorney. While mail service is available, using
that method leads to a three-day waiting period before the service is effective. The proposed
amendment allows mail service without the waiting period for service on attorneys (not pro se
parties) in these circumstances, and also requires email or facsimile service and a particularized
certificate of service. The attached GR 9 provides additional information about this proposal,
and the propose amendment for both CR 5 and CRLJ 5 are attached as well.

- Please note that the proposed language in the attachments that follow is slightly revised from the
proposal in included in the January materials. The subcommittee met again and came up with
language that we think more clearly accomplishes the desired intent.

There were a few issues that we discussed that we thought might be questions others will have as
well. Here are a few such issues and the subcommittee’s reasoning:

. We discussed what would happen if an attorney has an office with receptionist
and is generally open, but someone tried to serve at noon and the attorney’s office
was closed for lunch. We think in such circumstances the rule would rot apply.
The proposed rule applies when “the attorney’s office is not open for service
during business hours,” meaning that the office is not open during any business
hours.

o More generally, we discussed multiple fact scenarios that could arise with
attempts to serve close to the beginning or end of the day, or other ways in which
someone might try to apply the rule outside its core, intended purpose. We
ultimately concluded that the rule’s language cannot cover every possible fact
pattern, and in each instance we came back to the provision in (2)(C) of the
proposal that the certificate of service must describe with particularity the
circumstances that led the party serving to rely on this rule. We think that judges
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can use this language to evaluate any situations of alleged abuse or creatlve
application of the rule and make the right decision.

o We considered whether to specify a specific time range for “business hours,” but
ultimately decided that was not necessary. CR 78(b) is an example of an existing
rule that refers to “business hours.” It says, “The clerk’s office with the clerk or a
deputy in attendance shall be open during business hours on all days except
Saturdays, Sundays, and legal holidays.”

. It has been noted that even though this rule makes mail service in these specific
circumstances complete on the day of mailing, CR 6 adds three days to any period
of time after mail if the applicable time period is measured from service. But, CR
6 only adds three days to a period that is measured from service itself. The
subcommittee did some initial checking, and while we certainly did not
comprehensively identify and consider all time periods measured from service, in
general the ones that we found were longer time periods and we did not see that
there is any inconsistency between the proposed rule and the extra three days for
response allowed by CR 6. See, e.g., CR 12(a)(4)(B) (“If the court grants a
motion for a more definite statement, the responsive pleading shall be served
within 10 days after the service of the more definite statement.”); CR 26(f)
(“Objections or additions to matters set forth in the motlon shall be served not
later than 10 days after service of the motion.”).

o The proposed rule has no effect at all on licensing provisions that allow attorneys
to use post office boxes as their address of record with the bar.

. The proposal requires mail service, with email or fax in addition. We considered
allowing simply email or fax service without the mailed copy. We rejected this
because of the history of proposals to allow either email or fax to constitute
service as a general matter. Both have been considered in the past, and thus far
both remain as optional forms of service only if consented to. It seemed like it
might be biting off more than is necessary to go to only email or fax service.

. A possible concern is whether mail service in these circumstances will mean that
the recipient does not have enough time to prepare, for example, a reply brief on a
motion. We do not think that will be a problem, because as noted above the
proposed language requires email or fax copies in addition, so in most
circumstances the receiving party will receive the paper on the day it is mailed.
To the extent there could be an attorney served under this rule (who therefore
does not have a traditional office open for service) that does not have an email
address or fax number, or does not check them on the day in question, the
subcommittee feels the needs of the party trying to serve outweigh these concerns.

Recommended Action: Vote on whether the full committee approves these proposed amendments
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B. CR/CRLJ 62 — Proposai to Correct Vestige of Old Terminology

Our formed chair, Roger Wynne, noted recently that CR 62 has a vestige of old terminology,
“motion for directed verdict.” We propose to update this (and the companion CRLJ) with the
modern terminology, motion for judgment as a matter of law.

Recommend Action: Vote on whether the full committee approves these proposed amendments
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~ GR 9 COVER SHEET

Suggested Amendment
SUPERIOR COURT CIVIL RULES (CR)
Rule 5 - Service and Filing of Pleadings and Other Papers

(Adding provision for service by mail without 3-day waiting period on attorneys whose
offices are not accessible for hand delivery)

Submitted by the Board of Governors of the Washington State Bar Association

A. Name of Proponent: Washington State Bar Association.

B. Spokespersons:

Stephen R. Crossland, President, Washington State Bar Association, 1325 4t Ave.,
Ste. 600, Seattie, WA 98101-2539 (telephone 253-620-6500)

Ken Masters, Chair, WSBA Court Rules and Procedures Committee, Washington State
Bar Association, 1325 4" Ave., Ste. 600, Seattle, WA 98101-2539 (telephone 206-780-
5033)

Elizabeth A. Turner, Assistant General Counsel, Washington State Bar Association,
1325 4" Ave., Ste. 600, Seattle, WA 98101-2539 (telephone 206-239-2109)

C. Purpose: An increasing number of attorneys’ offices are now in buildings that are
closed to the general public, such as condominiums, apartments and other buildings
with secured entrances. Some of these are home offices; some are business offices
but in secured buildings. Sometimes these buildings have concierges or other persons
who provide entrance and accept deliveries, but many do not. The problem is
compounded when, due to the increasing ease of working in remote locations or with
electronic rather than staff support, the attorney’s office does not employ a traditional
receptionist.

Lack of access to these offices makes personal delivery of pleadings and papers
difficult, and sometimes impossible. Since current rules require delivery to a person
inside an office or dwelling in order for the delivery to be valid service, this can create a
problem when time does not permit mail service with its attendant three-day extension.
For example, if a party is opposing a motion served on five, six or seven days’ notice
and the opposition must be served two court days before the noting date, if the party
cannot serve by delivery and can only serve by mail with an additional three days
required, the party may have in effect only a day to prepare its materials.

GR 9 Cover Sheet for Amendment to Superior Court Civil Rules

CR5
Page 1
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The proposed amendment to Rule 5 would address this problem by permitting service
by mail without the ordinary three-day additional period if the party seeking to
personally deliver the pleadings was prohibited from making personal delivery due to
the receiving attorney's office being inaccessible. The serving party would also have to
serve by email or facsimile and would have to state with particularity in the certificate of
service why delivery could not be accomplished. The rule allows this particular type of
service “because the attorney's office is not open for service during business hours,”
and that phrase is intended to reach circumstances such as those described above
when the serving party acts in good faith and is unable to accomplish service, either
because it attempted service and was not allowed entry to the attorney’s office or
because prior experience with the receiving attorney’s office has given the serving party
knowledge that no one will be there to permit entry. The proposed change is not
intended to provide a back-up option for late servers; i.e., if the serving party first
attempts service by hand after 5:00 p.m. and encounters a locked door, they cannot
rely on the text of the proposed change as authority for serving via other means.

This change is not expected to result in undue prejudice to the receiving party because
the email or facsimile copies will ordinarily be received on the day of service. The
requirement that the serving party explain the circumstances with particularity in the
certificate of service further ensures against prejudice and attempts to misuse this
option. Further, the amendment applies only to service on attorneys, not pro se parties.
If an attorney’s selection of office and staffing arrangements prohibits traditional
personal delivery of court papers, it is fair to expect the attorney to receive service in
the way allowed by the proposed amendment. (Likely, in many instances attorneys that
do not have a traditional office with staff available to receive service stipulate to email or
facsimile service anyway, and the proposed change will have no effect on such
situations. When the parties have stipulated in advance to email or facsimile service,
service can be accomplished through the selected method without the particularized
certificate of service required by the proposed change.)

D. Hearing: A hearing is not requested.

E. Expedited Consideration: Expedited consideration is not requested. -

F. Supporting Material: Suggested rule amendment.

GR 9 Cover Sheet for Amendment to Superior Court Civil Rules
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January 30, 2012
Page 2

Under the existing rules, prosecutors and defense attorneys are free to request the permission
of victims and witnesses to record their pre-trial interviews, and while many refuse, some do
agree. It is redundant and an abuse of power to allow a defense attorney to require a
cooperative witness submit to an audio or video recorded interview.

We urge you to finally and unequivocally reject these proposed changes.

Respectfully Submitted,

Ruyssell i) Hauge
Elgcted Prosecutor
Kitsap County

ﬁw&] & /%Z/d’/%

Kelly E. Pelland
Victim Witness Coordinator
Kitsap County
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Steven Tucker
Spokane County

Vice President
Deborah Kelly
Clallam County

Secretary
Benjamin Nichols
Asotin County
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Dan Satterberg
King County
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Mark Lindquist
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David Burke
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Daniel Bigelow
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Executive Secretary
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o
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Clerk of the Supreme Court o
. o
Temple of Justice of
Post Office Box 40929 o
Olympia, Washington 5 o oz
98504-0929 -
o 0
-
February 1, 2012 oW
=Y

Re:  Proposed Amendment to CrR 4.6
Dear Justices of the Supreme Court;

The following comments are directed at the creation of a good cause justification for
ordering a deposition, amending CtR 4.6.

"A procedural convenience Jfor attorneys should not be adopted over the objection and
at the expense of a victim's valid concern that an electronic recording of their own face
and voice describing intimate details of physical or sexual abuse will be misused."

"An elecironic recording, while convenient for either side, is not necessary for access to
a witness nor is it indicative of the witness's responsiveness to questions by counsel."

The proposed rule would authorize the deposition of a witness for good cause shown,
even when the witness agrees to a defense interview and examination. The proposed rule
goes on to allow for the deposition to be audio or video recorded. We believe that this
proposed rule is less about traditional deposition practice than it is an alternative method -
to secure audio or videotaped recordings of crime victims describing their alleged abuse.

The proposed rule raises the issue of the heightened privacy rights secured by both the
Washington Constitution and statutory law. As a matter of sound public policy,
prosecutors believe that the right of witnesses to consent or refuse to consent to the

recording of interviews prior to trial should be respected, whether labeled an interview
or deposition.

The recording of an interview/deposition is not a requirement for a successful
witness interview. It is not essential to provide access by counsel to the witness, or
essential to provide for responsiveness by the witness to questions.

206 10th Avenue S.E. Olympia, WA Q'L:"l)éll (360)753-2175  Fax (360)753-3943



Letter to the Clerk of the Supreme Court
February 1, 2012
Page 2

In fact, it may hinder or complicate both access and the effectiveness of witness interviews.
Washington State's current public policy to respect individual rights, particularly in regards to the

right to object to electronic recording, should be applied to all witness interviews, whether conducted
by the defense or the prosecution.

We are also concerned that these amendments to CrR 4.6 will lend themselves to abuse by pro se
defendants. Our concerns go both to the scope of questions asked and the unsupervised interaction
between the defendant and the victim. Cf. State v. Gonzalez, 110 Wn.2d 738 (1988) (detailing how
intrusive questioning can be during a pre-trial interview).

Washington Prosecutors believe the above mentioned policy is consistent with similar public policies
adopted in this state, such as the requirement that all persons consent to the recording of private
conversations. See RCW 9.73.030(1)(b). It can be argued that witness interviews pursuant to
discovery in a criminal case are not "private", but these conversations are not "public", and the
witness and/or victim should be respected in the same manner as either a motorist stopped for a
traffic violation or a felony crime suspect, in their refusal to be recorded.

Respecting a crime victim's right to consent to recording is further supported by the language of
Article I, Section 35 of the Washington State Constitution, which demands that crime victims be
afforded "due dignity and respect". State Statutes also instruct prosecutors and judges that we should
protect the rights of crime victims "in a manner no less vigorous than the protections afforded
criminal defendants." See RCW 7.69.010.

Supporting these policy statements is the reality that witnesses, particularly victims of crime, will
be questioned on numerous personal topics in these depositions. Matters that the court would rule
irrelevant and inadmissible in trial are commonly explored during depositions. Creating an audio
or verbatim recording of personal, often traumatic, events in a person's life may be violative of their
privacy, and more important unnecessary for purposes of criminal discovery.

Sincerely,

T e

Thomas A. McBride
Executive Secretary
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