WASHINGTON STATE BAR ASSOCIATION

ELC DRAFTING TASK FORCE

Meeting Agenda
May 19, 2011

9:00 a.m. to noon
Washington State Bar Association
1325 Fourth Avenue — Suite 600
Seattle, Washington 98101
Call to Order/Preliminary Matters (9:00 a.m.)

e Approval of March 17, 2011 meeting minutes [pp. 1072-1076]

Discussion

e Feedback from bulk mailing to membership [pp. 1077-1085]

0 ELC 3.5 (Reisler & Fuller letters) [pp. 1077-1080] Note: Original
letter from Steven Reisler can be found at Materials pp. 257-267,

0 ELC 2.14 (Dahl letter) [pp. 1081-1083]
0 Hiskes letter [pp. 1084-1085]
e ODC Memos [pp. 1086-1092]
0 Revising Reprimand Procedures [p. 1086]
0 Clean-up provisions for ELC 3.1(b) & 3.3(a) [pp. 1087-1088]
0 Proposal re ELC 9.2 [pp. 1089-1091]
o ELC 10.13(c) [p. 1092]
e ELC 13.9 - Memo from Julie Mass [pp. 1093-1099]
e Recommendations from Discipline Advisory Round Table re: ADR
procedures [late materials]
Future meeting schedule
» June 30, 2011, 9:00 a.m. to 12:00 noon
= Materials Deadline: Tuesday, June 21, 2011

Adjourn (noon)
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annual revenue from recovery of discipline costs being $117,973. If the WSBA is not
ableto recover some of its costs, albeit asmall portion, it will need to make cuts
elsewhere or raise license fees to cover the shortfall. WSBA recovers approximately 3%
of itstotal discipline expenses from the collection of discipline costs. Superficially, this
may not seem like a great deal, but it has a significant direct effect in terms of fiscal
policy and it potential impact on WSBA resources.

2. Cost Assessments Are Interlocked with Many Disciplinary and Regulatory Policies and
Procedures. In addition to hearing-related costs, costs may be imposed under ELC Title 5
when alawyer has not responded to disciplinary inquiries, necessitating the issuance of a
subpoena for deposition. In addition to the possibility of noncooperation being grounds
for discipline, this represents avery real incentive for arespondent to cooperate with a
WSBA investigation. If WSBA is unable to assess the costs for “non-cooperation”
depositions, some non-cooperative respondents will fail to appear, time after time, with
no tangible consequences to them and areal financial harm to the WSBA. Over the past
ten years we have collected over $50,000 in costs for about 100 non-coop depositions. In
addition, cost-related mechanisms are built in to many other longstanding disciplinary
and regulatory procedures, including stipulations, and reinstatement after suspension and
disbarment. No consideration was given to these aspects of cost recovery on March 17.

3. Impact on Respondent Decision-Making. Asin any administrative-regulatory system (or
in the criminal or civil justice system), there are multiple factors that may enter into a
decision to settle a case rather than take the case to a contested hearing. These can
include the expense of counsel, the potential assessment of costs, the public nature of a
trial or hearing, the impact of a severe sanction on reputation, etc. It is not inappropriate
for any or all of these factors to enter into a respondent lawyer’ s decision about whether
to bear the risk of contesting charges and proceeding to a hearing. Fewer risks of going
to hearing equates with more incentive to go to hearing. Because contested hearings are
the most time-consuming activity in the system and because disciplinary resources are
limited, elimination of costs will have an impact on WSBA'’ s disciplinary resources as
well.

In addition, and more importantly, in situations where it is a genuine hardship for the
respondent to bear the financial impact of a cost assessment, or where it is otherwise
unjust to assess costs despite the imposition of discipline, the rules expressly provide that
the Disciplinary Board Chair, the Disciplinary Board itself, or the Supreme Court have
broad discretion to deny the assessment of some or all of the billed costs “if it appearsin
the interest of justiceto do so.” ELC 13.9(h). There have been multiple situations where
cost assessments have been denied under this provision, and it is preferable from a policy
perspective for these decisions to be made on a case-by-case basisin light of the
discipline imposed and the circumstances of the respondent rather than to eliminate cost
recovery across the board.

Additional Information
Attached is asummary of datarelating to WSBA'’ s assessment and recovery of discipline costs

for the past 10 %2 years.
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