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Animal Law Section Proposes Revision to Rule Allowing
Citizens to File Criminal Complaints

The Executive Committee of the Animal Law Section has
proposed a change to clarify a Washington state court rule that
allows private citizens to file misdemeanor or gross misde-
meanor charges. The committee voted unanimously in favor of
the proposal, drafted by Bellingham animal law attorney Adam
Karp.

Although the rule, CrRLJ 2.1(c), has existed since the
1960s, its ambiguities have made it difficult to employ in prac-
tice. The proposed change to CrRLJ 2.1(c) is designed to
eliminate ambiguities in the law that have prevented it from
being used effectively, provide greater predictability and guid-
ance in the use of the rule, and strengthen it against arguments
that it is unconstitutional. Specifically, the proposal would pro-
vide guidance on how a complaint under CrRLJ 2.1(c) would
be prosecuted after it is filed by a citizen.

Recently, Karp attempted to employ CrRLJ 2.1(c) on be-
half of the owners of Rosie, a Newfoundland who was shot and
killed by Des Moines police last November. The case
prompted local outrage, including protests from animal lovers
who insisted that the two-year-old dog posed no threat, point-
ing out that Rosie was reportedly cowering in a neighbor's yard
when police officers shot her.

Karp employed CrRLJ 2.1(c) after prosecutors refused to
press charges against the officers involved in the shooting. Last
month, Snohomish County District Court Presiding Judge Tam
T. Bui rejected the argument advanced by the City of Des
Moines that CrRLJ 2.1(c) was unconstitutional, but neverthe-
less found that there was no probable cause to prosecute the
police officers, and dismissed Karp's petition. Karp has ap-
pealed this decision.

In June, the WSBA Board of Governors voted unani-
mously to take no action on the proposed change to CrRLJ 2.1
(c), which allowed the Animal Law Section to formally recom-
mend the change to the Washington State Supreme Court. As-

proposed revision to the D
Association, requesting their comment before the Court makes
a decision.

Reproduced below is the text of the proposed rule change,
and the cover sheet submitted in support of the proposed rule
change.

Proposed Change to CrRLJ 2.1
(Proposed changes are indicated by underlined portions of the
following section.)

CrRLJ 2.1
COMPLAINT — CITATION AND NOTICE
(a) —(b) Unchanged.

(¢) Citizen Complaints. Any person wishing to institute
a criminal action alleging a misdemeanor or gross misde-
meanor shall appear before a judge empowered to commit per-
sons charged with offenses against the State, other than a judge
pro tem. The judge may require the appearance to be made on
the record, and under oath. The judge may consider any allega-
tions on the basis of an affidavit sworn to before the judge, or
a declaration as provided in RCW 9A.72.085. The court may
also grant an opportunity at said hearing for evidence to be
given by the county prosecuting attorney or deputy, the poten-
tial defendant or attorney of record, law enforcement or other
potential witnesses. The court may also require the presence of
other potential witnesses.

In addition to probable cause, the court may consider:

(1) Whether an unsuccessful prosecution will subject the
State to costs or damage claims under RCW 9A.16.110, or
other civil proceedings;

(2)Whether the complainant has adequate recourse under
laws governing small claims suits, anti-harassment petitions or
other civil actions;
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(Continued from page 1) |
(3) Whether a criminal investigation is pending;

(4)Whether other criminal charges could be disrupted by
allowing the citizen complaint to be filed;

(5)The availability of witnesses at trial;

(6) The criminal record of the complainant, potential defen-
dant and potential witnesses, and whether any have been con-
victed of crimes of dishonesty as defined by ER 609; and

(7) Prosecution standards under RCW 9.94A.440.

If the judge is satisfied that probable cause exists, and fac-
tors (1) through (7) justify filing charges, and that the com-
plaining witness is aware of the gravity of initiating a criminal
complaint, of the
necessity of a court ==
appearance Or ap- g
pearances for him-
self or herself and
witnesses, of the
possible liability for
false arrest and of
the consequences of
perjury, the judge
may authorize the
citizen to sign and
file a complaint in
the form prescribed
in CrRLJ 2.1(a).

Upon filing by
the  citizen,  the

criminal proceeding |
initiates as provided &
under CrRLJ 2.1(a). |
At that point, the
prosecuting author-
ity of the jurisdic-
tion in which the
complaint is filed will prosecute the case as if initiated by the

Mourners walk in honor of Rosie, the dog shot by Des Moines police officers.

prosecuting authority itself.

Where the prosecuting authority refuses to prosecute the

matter, then a conflict prosecutor from another jurisdiction

shall be appointed to handle the case.

If no conflict prosecutor can be found, then the citizen her-

self will be permitted to prosecute the matter privately.

Once the citizen files the petition for a citizen criminal
complaint, the statute of limitations on filing the criminal

charge will toll, such that any later decision by an appellate

court to permit the citizen to file the charge will relate-back to

the date she filed the petition.
)

Cover Sheet Submitted in Support of Proposed
Change to CrRLJ 2.1

(1) Background

CrRLJ 2.1(c) provides an avenue for private initiation of
misdemeanor or gross misdemeanor charges by any person

filing an AAffidavit of Co
rule. A judge then makes a probable cause determination, as
well as considers other factors set forth by rule and may con-
duct a limited evidentiary hearing by examining the complain-
ant and other witnesses under oath. CrRLJ 2.1(c). Note that, as
ambiguously written, CrRLJ 2.1(c) does not delegate prosecu-
torial discretion to a private citizen, but uses the municipal or
district court judge as the gatekeeper, who will, as an attorney,
be guided by the RPCs and statutory charging guidelines, as
well as consider the right for a defendant, if acquitted, to re-
cover attorneybés fees. I nd
such consideration
be given.
In 2007, Spo-
kanite Chris Ander-
lik put CrRLJ 2.1(c)
through its paces by
filing a petition un-
. der CrRLI 2.1(c)
A against  Spokane
County S
Deputies  Ballard
Bates and Duane
Simmons, seeking

the right to charge
them with second-
degree animal cru-
elty arising from
Tasering a Black
Angus male calf for
cumulatively  over
seven minutes, re-
sulting in his death.

Prior to filing her
petition for a citizen
criminal complaint
on December 4, 2006, Ms. Anderlik contacted the city and
county prosecuting attorne
and the Sheriffodés Office t
tion. In support of the allegations of torture, Ms. Anderlik pre-
sented several declarations, including those of the aforemen-
tioned experts. No action was taken, so she utilized CrRLJ 2.1
(c) to initiate a criminal prosecution.

At the hearing on her petition on January 22, 2007, over the
prosecutords objection, Di
probable cause to charge Damon Simmons and Ballard Bates
with second-degree animal cruelty and additionally found that
all considerations (1) through (7) identified in CrRLJ 2.1(c)
were satisfied. Specifically, the court held:

(Continued on page 3)
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(Continued from page 2)

determination that a criminal complaint

So herebds my ruling. Als f aghouldts file)h e ani mal

cruelty, and I have fairly well-defined where

I see the potential for that charge, I believe Further, the court remarks:

that probable cause dogs exist. | 6ve satisfied

the additional factors that need to be consid- Wi thout the County Progecut

ered. I just went through one to seven. The to proceed with prosecution of this case, the

complaining witness indicates that she is Compl ainantés exercisell| of

aware of the gravity of this complaint, the the Rule is meaningless.

necessity of court appearances for herself as

well as any witnesses, and several have been On March 19, 2007, Ms. Anderlik filed her own motion for

identified to set this up. And possible liabil- reconsideration and/or relief from this March 12, 2007 memo-

ity for any kind of false arrest. randum opinion. Argued on [Mar c
motion to finalize and cer|tify

The court instructed Ms. Anderlik to prepare a criminal | appeal under the RALJ and for direct review to the Supreme
complaint for review and signature by her and Deputy Prose- [ Court resulted in Judge Derr orally ruling that her order of
cuting Attorney Brian OOBT i| &ikch 12,2007, was appealable as a matter of right under the

In the Spokesman-Review, Sheriff Ozzie Knezovich | RALJ.
fdefended his deputieso and TheOchbufl coffifnBdOHatt iR Lodplafntiwastordefedidh | O f f
were fAcompletely justified]| @nuad D2€200p, bR WafotUiled dleto thR fdiih foPr6-Y| O P
irefused to file charges, 0| Botsidckatiof:! ¥ arguing fagainst 1 he
the <citizenos petition. o On January 25, 2007, t he S|poke
County Prosecuting Attorneyods OffHd creedddrfdt RatMottHeO Nc d g d i
sideration challenging the entire citizen criminal complaint was because the motion for reconsideration
process as unconstitutional. On January 27, 2007, the Sheriff was filed in the interim, and then another
again said that Aki I lTing tlhe afoliol®ylthe c¥hidi@inanD1RrE t6 Sr8gad- Yy f O|r p
safety reasons. o0 Excerpts fr om g heEspedal phosecttsr dntl fesPolddingtd t O r njey 0 s
tion were disseminated publicly in the local newspaper, voic- the other motion. So, based upon that, I
ing continued opposition to filing of charges. never did order or I never did sign any kind

On March 1, 2007, Ms. Anderlik submitted a proposed of complaint that was put into play; however,
cri minal complaint to the [cour therBebrdis clMfthat1 A&l en, wi t h hel
ply on the motion to appoint a special prosecutor and disqual-
ify the Spokane County Pr ¢s egded, thd Gurt hiinfat@dthtqh% Gofplait fwhsicone | T
criminal complaint was si g ectivlyfited RdAnR BalMk EAHderlik Qas:Ms . Ander | i
reconsideration motion.

On March 2, 2007, the court heard oral argument on the well within the strictures of the rules that will
prosecutords motion for rgconsjgterdiddo HvarddvithGny dfbealon AN dejr | i k
appointment and disqualification motion. On March 12, 2007, this without filing that complaint. It is part of
the court issued a memorandum opinion where she concluded the record. Certainly, it o
t hat the officersdo actions| fAwepdordsWedl fimesPafd¥m9 Pulkhg thatoR SONap |l e
dence and crossed over to fnegl igeeantd cirtueild Yapsangatrhaftofi]
actions directly resulted in the death of the calf by the impact think technically I need to go back and sa
of the Tasers.o The court |uph eghgdi e bomplaitithit ddul BeSileddr J anjuar
2007, that Ms. Anderlik had satisfied the elements of CrRLJ purposes of [her] appeal.

2.1(c); that probable cause existed to charge Simmons and
Bates with second-degree animal cruelty; that Simmons and The trial court also noted that its oral rulings were binding,
Bates were not immune under RCW 16.52.210; and that the | final decisions, and no written orders were customarily pro-
court would otherwise have permitted Ms. Anderlik to filea | quced or required. Brian O@BTr i
criminal complaint as provided by CrRLJ 2.1(c) but for the | _appealable, the court consistently held that her decisions satis-
additional conclusions of law that the court had no authority to | fied RALJ 2.2(a) and RALJ 2.2(c), adding:
appoint a special prosecutor and that to compel the prosecutor
to handle this criminal matter would violate the separation of I believe that by allowing the Petitioner to
powers doctrine as applied. In the final reckoning, however, stand in the shoes of the prosecutor until
the court adds: such time as 7 as a complaint is filed, be-
cause the rule, by its T on its face, says, once
Under these specific circumstances, the Rule the complaintoés filed, i n

is futile for any citizen who chooses to pro-
ceed under it (should the Court reach the

over to the prosecutor to proceed. But, until

(Continued on page 5)
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Court Fight Continues Over Elephants

at Woodland Park Zoo

By Matthew Liebman, Animal Legal Defense Fund

The Washington Court of Appeals will hear argument this
year in Sebek v. City of Seattle, a case challenging the elephant
exhibit at the Woodland Park Zoo in Seattle. In the underlying
lawsuit, two state taxpayers, with the support of the Animal Le-
gal Defense Fund, seek a court order compelling the City of Se-
attle to cease its support of the exhibit, which allegedly violates
state and municipal laws against cruelty to animals.

At the center of the case are Bamboo, Chai, and Watoto, the
three elephants who live at the Woodland Park Zoo. (A fourth
WPZ elephant, Sri, is currently on loan to the St. Louis Zoo, and
a fifth, Hansa, died of herpes
at the age of six in 2007.)
The plaintiffs, Mary Sebek
and Nancy Farnam, filed the
lawsuit in June 2010, alleg- |
ing that the elephants suffer |
from a variety of physical
and psychological ailments
caused by their captivity at
the zoo, which is managed
by the Woodland Park Zoo-
logical Society, a nonprofit
corporation, pursuant to an
agreement with the City.

According to the com-
plaint, severe physical harm
to the zoo00s
ing caused by environmental
factors, including the hard-
packed sand and dirt of the
exhibit, the concrete and
rubber floor of the barn, and
the extremely limited space
for movement . The
records show that the elephants have suffered extensive injuries
to their highly sensitive feet and joints, including cracks in their
nails and pads, abscesses, infections, and osteoarthritis. The
plaintiffs allege that these records demonstrate that the animals
have been subjected to unnecessary suffering.

The lawsuit alleges that the elephants also suffer psycho-
logically, because the insufficient size of the exhibit and the
presence of only three elephants from two physically and so-
cially distinct species prevents the elephants from engaging in
many of their key natural behaviors. For example, it alleges that
the elephants are deprived of the extensive social interactions,
foraging, and play in which they would engage, were they living
in an adequate environment. According to the complaint, psy-

chol ogi cal harm to the z

behavior: compared to fr

Chai in her section of the main stall at Woodland Park Zoo. Activists

allege that she spends more than 16 hours a day in her stall.
Photo courtesy of Friends of Woodland Park Zoo Elephants

compl ain

are listless and unengaged. They also show extensive stereotypic
behaviorsd including repetitive head-swaying, pacing, and shuf-
fling of feetd a sign of severe psychological distress, according
to the plaintiffs. I'n addi
breeding program as unlawful; for example, in its effort to breed
elephants for captivity, the zoo has artificially inseminated Chai
approximately sixty times, all without a single success.

The | awsuit contends that
elephants to unnecessary suffering and deny them adequate shel-
ter and care, in violation of the anti-cruelty laws of Washington
State and the City of Seattle. For these reasons, and because the
City of Seattle owns the zo
interest in the elephants, and provides the Woodland Park Zoo-
logical Society with millions
of dollars annually to operate
the zoo, the plaintiffs argue
that the City is improperly
spending taxpayer money on
the cruel and illegal treat-
ment of the
The complaint seeks, among
other things, an injunction
against such funding by the
City.

In July 2010, the City
answered the complaint,
denying the
gations of cruelty. In Sep-
tember 2010, the Woodland
Park Zoological Society in-
tervened as a defendant in

the case, also denying the
cruelty allegations.

In April 2011, the City

filed a motion for judgment
t on the|pleadingse asguing thag the plainkife lacked agdig tom)
pursue the | awsuit. The Ci
lenged expenditures were discretionary and that the plaintiffs
alleged no illegal conduct by the City itself. The plaintiffs op-
posed the Citybés motion.

I n May, the King County
motion, dismissing the lawsuit for lack of standing by the plain-
tiffs. The trial court did not issue a written opinion explaining its
ruling. At the hearing, the judge stated that he personally disap-
proved of the zoods
that the compl aint
conduct constituted illegal behavior.

In August, the plaintiffs appealed the dismissal to the Wash-
ington Court of Appeals. In the appeal, the plaintiffs maintain
otlwtothey heve sapding ta brigg the gndedying lawsuit. t The i
gregoluteon o thye Appedl 1s @urently panding.z 0 0 6s el e
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Cover Sheet Submitted in Support of Proposed Change in
CrRLJ 2.1 (Continued from page 3)

that time, the Petitioner is acting in the ca-
pacity of a prosecutor.

Although Judge Derr declined to certify her order on reconsid-
eration for direct review by the Supreme Court, she again con-
firmed that her decision was a final appealable order under the
RALIJ. The court acknowledged the statewide importance of
this issue, noting that i e
to deal with this issue is watching this case with avid interest,

|l etds just put it that way
of the ruleds constitutiona
of clarification.

On April 5, 2007, Ms. Anderlik filed a Notice of RALJ
Appeal to Spokane County Superior Court before the statute of
limitations ran on prosecuting the deputies. Prior to hearing
argument on the merits of the RALJ Appeal, the Honorable

Kat hl een O&6Connor di smisseq
ant to the Respondent 6s m
Judge Derr 6s dec-bppedlablns wer €

On August 30, 2007, Ms. Anderlik filed an Amended No-
tice of Appeal o f Judge Ob6Connor 6s
sionerbés Office requested
discretionary review be argued. On November 20, 2007, Com-
missioner McCown ruled that this decision was not a final
appealable order. She also declined discretionary review on
grounds of mootness. The Court of Appeals denied the motion
to modify. Ms. Anderlik contested the February 4, 2008 Court
of Appeal sbés deni al by fil
Motion for Discretionary Review before the Supreme Court.
On June 4, 2008, the Supreme Court granted the motion for
discretionary review. Two weeks before oral argument, how-
ever, the Supreme Court dismissed claiming it granted review
improvidently. In re the Citizen Criminal Complaint of Chris
Anderlik, No. 81295-1.

Since this c o unrré Anderlikd hosemi,
CrRLJ 2.1(c) has remained unchanged. Yet the questions that
surrounded the drama of the Tasered calf remain unanswered.
Hence, Mr. Karp and [the WSBA Animal Law Section] seek
to have this court amend CrRLJ 2.1(c) to provide greater pre-
dictability and guidance, instead of allowing judges to nullify
it, as Judge Derr did, by asserting its unconstitutionality as
applied under separation of powers principles.

(2) Purpose

JCrR 2.01 was enacted by the Supreme Court in the 1960s.
A proposal to amend JCrR 2.01 by restricting its scope to mis-
demeanors and gross misdemeanors and later, to repeal CrRLJ
2.1(c), elicited comment from concerned lawyers, judges, and
the WSBA. After hearing all comments, the efforts to repeal
CrRLJ 2.1(c) were rejected, and rule has been in effect in its
current form since 1999.

For crimes involving un-owned property, natural resources,
wildlife, victimless acts or omissions, and those with a gener-
alized impact on an entire community, as opposed to those
affecting specific human victims whose persons or property
have been damaged, CrRLJ 2.1(c) serves an important reme-

LS

—

dial and deterring purpose, particularly when budgetary triage
and political expediency cl

CrRLJ 2.1(c) also provides a vital recourse for nonhuman
animals who currently lack legal personhood. As such, they
have no right to sue, urge for humane treatment, or seek retri-
bution for cruel conduct. For this class of victims, the only
individuals typically capable of protecting their fundamental
interests to be free of torture will be their owners (since ani-
mals are property). Where, as here, the owners are too afraid
or unconcerned for the ani
&5, Yvher® theS victiniz&d taninfal OisUuh-§wneW (2.8., a Rtdys
shot repeatedly and indiscriminately, causing extreme suffer-
Oongudger Dehér @drkedahhmal t
EbhYy wwah
tion committed to protecting animal interests (e.g., societies
for prevention of cruelty to animals, humane societies) can
vindicate the protections afforded them under RCW 16.52.207
and corresponding local anticruelty law. Only citizens like Ms.
Anderlik, who would otherwise have no standing to sue civilly
feaMe hen aAimuitesl.i n3 UG 4, obry
Eriel®) Taws frenfofbdd, udthl theSonly tobl & BeS dRpdbdal 9
th® @titen cBrfidaltomplaint.

Historical antecedents to CrRLJ 2.1(c) predate enactment

odr d@arschi MeorCPIMMESnstituti¢

it Bidquest. Orke Meitizén eBmindl Sotpant r@ef has fodem
Washington law (in various forms) from the early days of
Washingtonédés statehood and
territory in 1853. In 1854, thirty-five years before the Wash-
ington Constitution was approved, Washington law permitted
any person to approach a superior court judge or any justice of
thePeac® askin® that 4 warfat bel idsukdOfdt mifd@mbanoR
and felonies. Ballinger Code § 6695 (1897); Remington Re-
vised Code § 1949 (1932); Pierce Code § 3114 (1905). Indeed,
early cases before this court address when private citizens ap-
peared in court to prefer a criminal charge against a third
party. See State ex rel. Murphy v. Taylor, 101 Wash. 148
(1918); State ex rel. Romano v. Yakey, 43 Wash. 15 (1906).
$@rhtually the private criminal complaint became a court rule.
JCrR 2.01 allowed citizen criminal complaints for felonies and
misdemeanors. JCrR 2.01(d) (1963); JCrR 2.01(c) (1969). The
JCrRs were replaced with the CrRLIJs, providing the most cur-
rent version of CrRLJ 2.1(c) (last amended in 1999).

The Supreme Courtds power
2.1(c) derives from both the constitution and statute, vesting in
it Afcoextensive authority?o
Sackett v. Santilli, 1 46 Wn. 2d 498, 506
established principle that the Supreme Court has implied au-

€

thority to dictate its own
established byldtah5e4 (queiggiMarina
Power & Equi p. Co 102 Wn.2d 43 46B
(1984)) . A1 ] n most jurisdi

been shared, de jure or de facto, between courts and legisla-
t ur @ls(quditing Hugh Spitzer, Court Rulemaking in Wash-
ington State, 6 U. Puget Sound L.Rev. 31, 59 (1982) (citation
omitted)). The Sackett court cites to RCW 2.04.190 as statu-
tory reinforcement of this coextensive authority. RCW

2.04.190 provides that:
S5

(Continued on page 6)
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(Continued from page 5)
The supreme court shal

generally to regulate and prescribe by rule

the forms for and the kind and character of

the entire pleading, practice and procedure

to be used in all suits, actions, appeals and
proceedings of whatever nature by the su-

preme court, superior courts, and district

courts of the state.

RCW 2.04.190 (1987) (emphasis added); see also State ex
rel. Foster-Wyman Lumber Co. v. Superior Court, 148 Wash.
1 (1928) (upholding constitutionality of RCW 2.04.190). See
also RCW 2.04.020 (1890) (vesting plenary authority in su-
preme court to determine all matters according to its rules).
The legislature, therefore, acknowledges the role of court
rulemaking and common law in civil procedure. Although
there is no express constitutional provision for rulemaking by
the Supreme Court, the power was intended by the framers.
State v. Superior Court for King Cy., 148 Wash. 1, 12 (1928).
The Constitution does not prohibit the Supreme Court from
making rules for the inferior courts. /d. While a court rule
may contradict and trump a statute, it cannot contradict the
state constitution. Sackett, at 504.

The Constitution does not expressly state that prosecuto-
rial decisionmaking is expressly vested in only the Executive
Branch. Article I1I, Section 1 merely notes that the executive
department consists of several officials including an
fattorney gener al 0 The C
prevents the legislature from similarly empowering the judi-
ciary.

Rather, as described above, the legislature expressly
granted to the Supreme Court the right to make rules that
affect criminal and civil procedure. This occurred through
enactment of JCrR 2.01 and CrRLJ 2.1. The language of the
rule permits a judge to evaluate probable cause (as she does
in every criminal case), weigh the petition against prosecuto-
rial guidelines recommended by the legislature under RCW
9.94A.440, and entertain other equitable considerations in-
cluding motivation of the complainant. If, and only if, all
factors pass muster, may the court exercise its own discre-
tionary authority to permit the filing of the criminal charge.
Once filed, the judicial branch no longer controls the course
of the prosecution but surrenders its fate to the executive
branch.

At least this is what Judge Derr assumed. CrRLJ 2.1(c)
does not expressly indicate what happens after a judge has
authorized the citizen complainant to file the criminal com-
plaint. One would suspect that the complainant could either
privately prosecute or collaborate with the public prosecutor.
This is, incidentally, a point of clarification upon which the
separation of powers objection may hinge. The WSBA
agreed, at least in its letter of Apr. 13, 1995, to the Hon. Bar-
bara Dur ham, commenting on
peal CrRLJ 2.1(c).

Private prosecutions are not new but were part of a com-

/)mon practice in England and America for crime victims

for several hundred years. They continue to coexist
there wi t h publ i c pros

common law allowed the practice of private prosecutors for
many years, and it continues to this day. New York permitted
prifla@ Wt@®rneds foSrosBe@aMpBity offenses. People ex rel.
Allen v. Citadel Mgmt. Co., 78 Misc.2d 626, 630
(Crim.Ct.1974). New Jersey has also sanctioned the practice
of private prosecution. Vi
of private prosecutors to assist the public prosecutor.
Cantrell v. Comm., 329 S.E.2d 22, 25 (Va. 1985). Other
states permitting private prosecutors to participate without
consent or supervision of the district attorney include Ala-
bama, Montana, and Ohio.

Pennsyl vaniads Supreme Cd
which approves of private criminal complaints for both felo-
nies and misdemeanors, permitting private citizens to submit
complaints to the commonwe
to approve or disapprove without unreasonable delay. If the
attorney disapproves the complaint, she needs to state the
reasons for disapproval and return it to the complainant. The
complainant can then file the complaint with a judge of a
court of common pleas for judicial approval or disapproval.

In Comm. v. Brown, 447 Pa.Super. 454 (1995),a f f 6 d
550 Pa. 580 (1998), Mr. Buckley, a private citizen, petitioned
the trial court to direct the commonwealth attorney to prose-
cute the charges outlined in his private criminal complaint.
The trial court granted his request. The commonwealth ap-
pealed, asserting that the order to prosecute over the attor-
neyds objection violated
and that ithe courts may
sions that are basedIdoand6lp
The dppedlsbdurt Asfloreed BidhlightiBelthe ifhfrfARO A
Rule 106 fAas a necessary d
tordés decision and protect
Id., citing Comm. v. Pritchard, 408 Pa.Super. 221, 233
(1991).

In examining the separation of powers doctrine, the court
concluded that it does fno
of di scretionary deci si ongtg
Id., at 462. It added that since the Pennsylvania Constitution
gave their supreme court the exclusive power to establish
rules of procedure, it lacked jurisdiction to interpret Rule 106
and any attempt to do so
intrusion into the &ug46bade
Penn.Const. Art. V §10(c). Analogous matters have been
raised in other jurisdictions with similar effect.

[

(3) Washington State Bar_ Association Action: None
since 1995, when it oppose€g
CrRLJ 2.1(c).

(4) Supporting Material: See attached commentary from
prior effort to repeal CrRLJ 2.1(c); and proposed rule amend-
ment.*

5) Spokesperson: Adam P. Karp, Founder and Last Re-
tited'(RairperdE o AOWBSBA Anfnfl Latv Bdctiort Rain-r
tiff Ip 1@ dndeglie | i n
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By Nadia Adawi, Former ALS Intern

Anyone who has ever
adopted an animal from a shel-
ter or rescue organization can |
attest to the myriad of provi-
sions in a typical animal adop-
tion agreement. Besides the
standard requirement that the
animal be spayed or neutered
promptly (if not already done
prior to the adoption), adoption
agreements typically contain
clauses requiring the provision
of basic care like food and wa-
ter, annual vaccinations, heartworm preventative, and any
needed veterinary care. Some contracts go further and specify
things like the type of collar to be used in the training of the
dog, the type of food that the animal is to be fed, the size of
crate and the maximum allowable time that a dog can be
crated in a 24-hour period.

Most adoption agreements also contain a provision that
prohibits the adopter from transferring ownership of the ani-
mal to anyone else. These provisions require that if the adopter
is no longer able to care for the animal, or if the adopter vio-
lates any provision of the adoption agreement, the animal is to
be returned to the shelter or rescue organization.

This #Areclaimd provision
controversy and litigation in recent years. From the point of
view of the shelter or rescue organization, this provision is
necessary for the good of the animal, to make sure that once an
animal leaves a shelter it does not wind up with abusive own-
ers or abandoned again. This concern is well-founded T Betsy
Saul, founder of Petfinder.com, estimates that between
500,000 and 1 million pets adopted from shelters and rescue
groups find themselves homeless and in a shelter once again.'
Some shelters view the clauses as a safety net for adopters,
who are assured that if anything happens to prevent them from
continuing to care for their animals, they will be able to return
them.”

Others view the reclaim clause to be benefit of the adopt-
ing organization. As Ms. Saul notes, many groups that foster
animals cannot bear to nurture and care for them, knowing that
they might wind up in a shelter again.’> And then there are eco-
nomic considerations T shelters often make substantial finan-
cial investments in animals before adoption. Joel Rich, who
runs an animal rescue in Hartselle, Alabama, recalled a time
when his group spent thousands of dollars on health bills for a
rescued dog who was then adopted for the group's standard
$95 adoption fee. When the new owner decided he did not

Nadia Adawi

! For ease of reading, most footnotes have been omitted from the
text version of the newsletter. Footnotes numbers remain for refer-
ence purposes. Citations are available upon request from the ALS.

want the dog, he took it to a shelter and the dog was eutha-
nized.*

Samples of Reclaim Provisions in Adoption Contracts’

Adoption agreements nationwide include language that
allows shelter or rescue organizations to reclaim an animal if
the adoptive owner provides false information on the adoption
application, does not comply with any provision of the agree-
ment, or is no longer able to keep the animal.

For example, the Seattl e
cation states that falsification of information on the adoption
application fAcan result in
mal or, if an animal has been adopted to me, the return of that
ani mal to Seattle Ani mal S

The adoption contract for the Central Illinois Sheltie Res-
cue includes a provisionthatit he Adopter a
ship of this dog is not transferable. The Adopter agrees that if
for any reason he/she is unable to continue to house and care
for the dog, or if he/she should decide that he no longer wants
to keep this dog, t hat he
expense, return the dog "to

Little Angels Rescue in Arcadia, Florida, uses an adoption
contract that provides tha
contract are not upheld by the adopter, and/or any misrepre-
sentations have been made by the adopter, rescuer reserves the
right to terminate this contract and the adopters will agree to
alloav & repieerative df teseuer ® weblgine thetdog evithoutn
notice &8r refund. o

Like many shelters that do not spay or neuter all animals
before adoption, the contract used by the animal control in
Odessa, Texas, requires that adopters get their pet spayed or
neutered within 30 days after adoption for adult animals, and
by six months of age for puppies and kittens. Failure to do so
will result in a court summons, a fine of up to $500, and repos-
session of the animal.’

The adoption contract for the American Belgian Malinois
Club Rescue includes a comprehensive reclaim provision, as-
serting that fiin the eveint
our sole discretion that you have failed to comply, in spirit or
letter, with any of the terms of this Agreement, or the Dog is
abused or neglected, as determined in our sole discretion, one
of our remedies will be to immediately recover the Dog from
you upon demand and you will without hesitation surrender
the Dog to U’ i mmediately.

Some rescue organizations frame the reclaim clause as a
right of first refusal. A sample rescue contract provided at a
Pennsylvania Bar Institute animal law conference contains the
provision that, Al n order
ferred to a series of owners, and placed beyond the ability of

SThis sample language was taken from adoption contracts used by

subject to change without notice, so this language may not
(Continued on page 8)
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(Continued from page 7)
[rescue] to intervene if the dog needs future help to prevent
neglect and/or abuse, the Assignee MAY NOT TRANSFER
ownership or possession of this dog to anyone without first
allowing [rescue] t he
choice, either reclaim the dog or approve the ownership
chan'ge. o

Some agreements go even further and explicitly limit the
adopterds right of owner sh
based in Middletown, Missouri, states in its adoption contract
that fADB&6s Dogs retains su
and for the express purpos
ing and [will] only exercise its superior claim in the event it
appears to [ DB6és Dogs]
specified in the above adoption provisions is not being af-
forded to said animal. In this event, the animal may be taken
through a Claim & Delivery proceeding. The adopter hereby
agrees that remedies at law may not be adequate, and therefore

[ DBb6s Dogs] wildl have avai
equi?tSyi.mi | arl y, the equin
Last Chance Ranch (ALCROG}
agency r et aiThesparteswindestasl lnd pgree

that this Agreement is for placement and is NOT an Agree-
ment of Sale for the subject horse. This is NOT an Adoption
Agreement. The horse is being placed with the guardian on a
temporary basis. Ownership of the horse and control of the
horse shall rPemain with LC

Enforceability of Animal Adoption Agreements

Contracts Analysis

Typically, an analysis of the enforceability of animal
adoption agreements focuses on whether or not the agreement
constitutes a fAcontract. o
like this:

Was there an offer? Y e s : A wi || I
this dog under these
Was there an acceptance? Y € S fi | Wi
the dog under those
Was there consideration? Yes 1T Most likely
the adopter paid an adoption fee, while the
agency gave up custody of the animal in
question.

Since the answer to all of these basic con-
tract questions is
concludes that the adoption agreement is a
contract and should be enforced.

This analysis, although superficial, is essentially correct.
The Restatements (Second) of Contracts defines a contract as
fa promise or a set of pro
gives a remedy, or the performance of which the law in some
way recogni 7 8siledawvn, @contaut fisy le-0
gally enforceable agreement between two or more persons to
do, or refrain from doing, a particular thing in exchange for
something of value."” In the case of an animal adoption, the

item of value is the animal, and the adoption agreement

lays out the conditions under which the shelter or res-
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R thad may prove to be foolish.

2 Unduy iofluench, that ig that one party was pressured into sign-

mpektedifbhat h8l bréaclR @fRNEH @

cue organization will give an adopter the animal. An adopter
manifests his or her intent to be bound by the conditions by
signing the agreement and paying any adoption fee. Unless the
adopter can claim a defense to any breach of the contract, the
tcourt® shouldferiforcstie adaptéo agreeraeht. t o, at

Defenses to an alleged breach of contract
An adopter can raise a number of defenses to a claim of a
¢ontractDbRdels FirR),angosder to de boundsby & dontraxtr g
person must have the legal ability to form a contract in the first
tThie fAoapacdt ant mactk
eencotd a manBngnu agei aml g mehtdh ability@tm understandithe
contract.'® Under common law, contractual obligations could
tnot e im@irredpbly aypore undea2i,dut rhost swgenheve en-a
acted statutes that recognize 18 as the minimum age."” Most
animal adoption agreements and applications state that they
cannot be signed by anyone under the age of 18, and often
require the adopter to provide a date of birth, demonstrating
| thabtheyeare 4t zast i 8tyeargoldl remedies av
fiSpcdnd, & emrachnig voidable rore the rgreunds of muftuol r
nsistala bfdast or lave't Howewdtri t¢ odaien tthls gefende, haht
fiparties must have made a mistake as to a basic assumption on
which the contract was based," and the mistake must have a
material effect upon the agreed exchange.”® The word
Aimi stakeo is used to refer
mental to the contract, not to a decision to enter into a contract

Third, a contract is voidable on the grounds of misrepre-
sentation, that is, an assertion that was made to induce a party
to enter the contract that was not in accord with existing facts.
An assertion need not be fraudulent to constitute a misrepre-
sentation, but it must be material to the agreed-upon exchange.
A misrepresentation may be found to exist if information was
Twhhaeld br a&ahdeabed, even & lthy iaférmsatiorg aotealdy prs- o
vided was technically accurate.

Finally, a contract can be voided by evidence of duress or

nng.iTo ¢labmntle defense of duress, a party must show that
agréemdatao the contract was induced by a physical threat or
by d threat mfsunladvful or wrongful action. A threat does not
rise to the level of duress if the victim has a reasonable alter-
native to succumbing and fails to take advantage of it. Black-
mail is an example of duress. Undue influence involves unfair
persuasion, a milder form of pressure than duress.

In surveying cases where shelters or rescue organizations
lhaveyatteifipyed ts enfdrce tanhadopstion agieanleny, & doss not
appear that adopters invoke any of these defenses. Most often
the adopters state that they had no intention to abide by the
provisions of the agreement or that they simply were not
aware of the provisions of the agreement. Failure to read a
contract is not a defense. The Washington Supreme Court has

he has voluntarily signed will not be heard to declare that he
did not read it or was ig

Courts will sometimes find a contract, or certain terms in
it, unenforceable for reasons of public policy. For example, a
court will not enforce an agreement to engage in illegal behav-

(Continued on page 9)
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(Continued from page 8)

ior. And sometimes a court will decide that the interest in free-
dom of contract is outweighed by some overriding interest of
society. Although there is no evidence that this concept is be-
ing applied to agreements regarding personal property or ani-
mal adoptions, we do see it in real property transactions,
where, for example, courts may refuse to enforce a contract on
the basis that it would result in the unreasonable alienation of
land.

A court may also choose not to enforce a contract or a
contract term if it is deemed to be unconscionable at the time
the contract is made. Unconscionability is a case-by-case
analysis but courts generally will look at any gross disparity in
the values exchanged, or at gross inequality of bargaining
power, combined with terms
unreasonably favorable to the
stronger party. In general,
courts are concerned that a
weaker party is unable to pro- '
tect his or her interests for a ‘ \
variety of reasons, such as an — ] N
inability to understand the terms
of the agreement, or unequal
bargaining power. A court is |
more likely to find a contract |
unconscionable if all the terms |
of a contract are designed to just
protect one party, and the con-
tract was drafted entirely by that
party.

But a typical animal adop-
tion agreement includes terms
that protect each party, for ex-
ample, provisions that permit [
the adopter to get their adoption |
fee back if the animal is discov- |
ered to be ill or dies within a
certain time. Even when view-
ing the agreement provisions
that are most often disputed T
such as the requirement to spay
and neuter a pet, and the re-
quirement to return the animal
to the organization if the adopter is not able to take care of T it
is easy to argue that these clauses actually protect both parties.
Reclaim provisions can protect the adopter by providing a
safety net in the event the adopter can no longer care for the
animal, and spay-and-neuter requirements protect adopters
from the costs of an unexpected litter.

One can also argue that such clauses actually are intended
to protect the animal, not the contracting parties. Clauses that
protect property are usually found in cases of mortgaged prop-
erty, where a lien holder imposes restrictions intended to pre-
serve the value of the property by, for example, requiring col-
lision insurance on a mortgaged automobile or property insur-
ance on a mortgaged home. As discussed below, use restric-
tions are unusual, but not unheard of, in the realm of unse-
cured personal property.

Assuming an animal adoption agreement is found to be a

TR

contract, and the court finds that the adopter breached the con-
tract and the adopter can mount no defense to the breach, the
court still must address the issue of remedies. The default rem-
edy for a contract breach is the payment of damages. But that
is not what shelters and rescue organizations want i they are
seeking specific performance, that is conformance with the
contract by, for example, returning the animal to the shelter or
rescue organization. Specific performance has been found to
be available in cases of
family treasures, and works of art, which induce a strong senti-
mental attachment, and at least one court has found that ani-
mals fall into this category. In Houseman v. Dare, a woman
sued her former fiancé seeking specific performance of an oral
agreement to give her the dog that they jointly owned when
they broke off their engage-
ment. The trial court found
AW that pets were personal
! . property that lacked the
, unique value essential to an
award of specific perform-
ance, and awarded her
$1,500 in damages. The
Superior Court of New Jer-
sey, however, reversed and
remanded, noting that other
| courts had recognized that
Aimoney damad
| compensate the injured
party for the special subjec-
tive benefits he or she de-
rives from p
pet.
: In summary, most
| analyses of adoption agree-
ments under contract law
conclude that by signing the
agreement and paying the
adoption fee, the adopter
formed a contract, under
which he or she is bound
unless he or she can raise a
legitimate defense. Assum-
ing the contract language
was specific enough that the parties could understand and act
on what was expected of them, and that pets are deemed to be
Auni qued property, it seem
favor of the shelter or rescue organization and award specific
performance. However, in analyzing the very few cases that
make it through the court system, it is not clear that courts
view an animal adoption as a simple contractual transaction.

What exactly is an ani mal

We need to take a step back in our analysis and ask a fun-
damental question: what kind of transaction is an animal adop-
tion? Many adoption contra
not a fee or sale price. o
cized case where a rescue organization enforced a clause pro-

(Continued on page 10)
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(Continued from page 9)
stated, A The bottom |l ine is, i f
has to come back to us. It is a legally binding contract. That's

why we call it an o6adoptionp
that the term fAadoptiond h
context of the transfer of animals.

Bl ack6s Law Dictionary deg
ofaparent-c hi | d rel ationship. o

ditional definitions of adoption-related principals, there is no
mention of adoption as a legal principle creating a human-
animal relationship. But at least one court found that the term
Afadoptiond could
Protective League, an adopter sued to recover veterinary fees
and to overturn an adoption agreement, claiming in part that

the agreement was invalid
and not for animals. o0 The
ster's Ninth New Collegiat
as Ato take by choice into
the Aplain definition, o0 th

animals. But the court stopped short of reading any specific
legal rights into the term, finding that, even if the transfer of
the ani mal was not an
less binding. The Slodov court also specifically found that
adoption of animals from an organization which existed to
prevent cruelty to ani mal s
meaning of the
respect, however, Slodov appears to be unique, because courts

b Sloda p. @diniale

fiadad

generally find that animals are i goods o wi t hi
Article 2 of the UCC.

I f an ani mal is a fgoodo
the transfer of an ani mal
as fithe passing of title f
I s the adoption fee a fdpri
Apriced as fithe amount of
for or given in exchange f

animal adoption, the adoption fee could be interpreted to be a
Apriced given in exchange
little case law to guide us. We do know that courts have con-
sistently ruled that a payment of money in return for an item of
value generally cannot constitute a charitable contribution, not
matter what it is called. In United States v. American Bar En-
dowment, the United States Supreme Court found that, where
a nonprofit provided i
payment was not tax deductible as a charitable contribution by
the individual, and the income to the organization was not
fundraising i ncome, but fi
in the similar transaction in which an adoption fee is paid in
return for receiving something of value i an animal T the
adoption fee is almost surely not a charitable contribution. But
it may be a stretch to say that this means that an adoption fee
is a fAprice, 0 and that
isal e. o
Regardless, courts have found that ownership of the ani-
mal transfers at the time of an adoption. The case of Swysgood
v. Roberts concerned the adoption of a pony from the Medina
County Society for the Prevention of Cruelty to Animals
(AMCSPCAO0) . Adopter Phyl |l
agreement stating that she would provide care and as-
ﬂ sume all costs for the care of the animal, and that she
|

nsur

u

t h

would not ndnattempt to sell
férdagyni ht wpekt @Ut A the a
of the MCSPCA. The contract further stated that, in the event
of @ny Vidlatio® of thtdrms Bf ths rjeeﬁlentothe MBIPEA
@ ad tiR Aght to Sefaid SwheksHipC Swys@dd é‘llbged M RoB-i
erts had figiftedd the pony
bwindhsBipS AtténPtRPtd chf@cR the@ddptidh hgftc@nentpro-€
Disio) hd MCSHCAR @almedtth# OcvePiPRGMRE ha difted@
the pony to Swysgood, the gift would be invalid because the
adoption contract prohibited the transfer of the pony without

the MCSPCAOd6s permission. T
dt itoon aafgirmdelnfent! 'was si mply
and use, 0 and that it had

use and care for the pony, while the MCSPCA retained owner-
Rgpcause fAadoption is for

Oh'NI tAH3d3L13g5‘H St k@Uuebul POolgednt
e Surlhlar§ Iudlgl‘ﬂe'ﬂt ajtf folnd Wd, bekallse the @doptidh @os-

taatel @L"a'v@n g I‘hlep MC st ft qen
e agrbedntBreafddea GraRsherl bbyOndd Omer€ Haiknbnd A Nofh
Carolina appeals court similarly found that ownership of an
animal transferred to the adopter at the time of adoption,
Rvhele Pakbuadd in & dRefer aBoPtiBnt céni@aét Stated¥itOWNN
ership of the ani mal
ditions are not met.

W a foweRep, findiflg tlﬁltso‘%ﬂerﬁnp Qb tradsRifed & the

Uni form Co mMmgdofthe %doptlogf Qo Got nbefsdedrFyGnlah that the franst

action is a sale. Indeed, the Swysgood court ultimately upheld
Nhe rbchi® pro%i§iod, BirRling ehdt although a property transfer

had occurred, it wa s a

MESPOM er UAIPRSE®S a0 frtehvee lé
aequﬂfo%a?- rdgi® to Akk badk MOpEn§ Whén RébertSatenjted |
© Fhnsferb@nershif th dwsgoodt © t he buyer
ce?0 Blackodés Law Dictionary
MO I\ finkal aBoptiod 4s A &nditidhA ﬁ?aﬁsfeldoeﬂr@etrty 0
D I RIifbRal FhhsBrgare Gouind firou@houk e law & -
erning real property. Real property can be deeded, sold, or
f Bffed, cbnlifonaPofd theMidfaction Bftbdrtain redlrénkbnl,
such as the use of the land only for certain purposes. Upon the
failure of these conditions, the grantor has the right to take the
property back.

Transfers of real property in which the grantor retains a

future interest fall into one of two categories. First, the prop-

a condition. Such conveyances may state that the property is
granted to the new owner
NplirfodesAIt IR PropdtHiSeleMubed 6r a norPr&siQe sl pul
pose, the property automatically reverts to the grantor. This is
akin to a strict reclaim provision in an animal adoption con-
tract, where, if an adopter violates any condition of the agree-
ment, ownership automatically reverts to the shelter or rescue
eorgaﬁ‘lﬁtférp Ih & r@aﬂprop*br% ﬁtﬁaﬁoﬁ the cBrrentCo®mBrSst
said to have infee si mpl
whil e the grantor has a fr
A second variation of conditional property transfer is
where the grantor retains a future interest, but must invoke it.
Such conveyances may state that the property is granted to the
sneRobavnkes BdbANEHn RNt i dHO R th

purposes. In the event it is not used for those purposes, the

(Continued on page 11)
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(Continued from page 10) seven cases of attempts to bind personal property by restrictions
grantor shall have a right ﬁnﬁnct&)r@dlwlegiglaai&l Ketwbed 1828 dnd® 1054, onlytihfr@ [t 1 S
of entry.o This is akin t0of@hicH werd dictesst®l.fMoré confefipbrary juRliiali rScghi- [| N
contract, where, if an adopter is unable to care for the animal, | tjon of equitable servitudes on personal property have focused
the shelter or rescue organization has the right, but not the obli- | o the rights of manufacturers to control the terms of sale of
gation, to take back the animal. In this situation, a real property | products sold at retail. For example, Clairol, Inc. has brought at
owner is said to have a ff ¢ @astShiedtRds ftemptiHglolre8ufid retallef frodn sefisyRagh i| t 1 O
quento present interest, WhibpPotihfgIdpRrBHOEtBAaS abelltIftoroO
future interest. retail customers. However, in cases where injunctive relief was

Courts have long recognized the right to transfer property | awarded to Clairol, it was often on the grounds that the packag-
subject to restrictions on|fulguhe thansifhernoT.esali ohwer Litepd
real property world, a servitude is a legal device that creates a | Jabeling laws because the packaging did not include explicit-use
right or an obligation that may run with the land or with an in- [ gyidelines. Still, the courts specifically recognized the right of
terest in land. Cooperative apartments and condominiums in- | the company to protect its goodwill by imposing some restric-
variably contain restrictions on how the property can be used, | tions on the way in which its products are resold.
and often to whom the property can be sold. A contractual ser- Another example of judicial recognition of an equitable
vitude is called a fcovenantepwifude dNadchafteSis it thdchs® oM Wdiige Sre@m Ship | S o m
Covenants can be affirmative, such as a promise to build a Corp. v. Commerce Tankers Corp. In 1970, Commerce Tankers
fence (or to spay or neuter an animal) or restrictive, such as a Corp. sold an oil tanker to Vantage Steam Ship Corporation. At
promise not to develop land for a commercial use (or to not | the time, Commerce had a collective bargaining agreement with
rehome an animal without the approval of a shelter or rescue | t K e National Mariti me Uni én (
organization). In order to be enforceable, notice must be given | ¢lause prohibiting a sale to a non-NMU carrier, unless the pur-
to the party to be bound by such a requirement. chaser assumed the NMU arrangement. Somehow the clause

requiring this assumption was deleted from the final version of

Equitable servitudes on chattels the purchase agreement. After three years of legal wrangling

Judicial recognition of servitudes and covenants has its | (including a protracted discussion of whether such a clause con-
roots in the principle of [fsfin@®ad i 1 prabibiiie Eort§ dffirmbdh@atbitral | t 1
public interest to recognize that individuals have broad powers | tion award in favor of Commerce on the issue of whether Van-
to order their own affairs}| @sehRi®®IgEdhisel tb @ply ik Melprovisignl | €1 s| of
and other kinds of personal property similarly wish to impose But an important distinction between these cases and the
restrictions on subsequent purchasers dates back at least as far | case of an animal adoption contract is that these cases deal with
as the 1858 decision in De Mattos v. Gibson, in which Lord | 3 limitation on the subsequent transfer of personal property,
Justice Knight Bruce declared that the rule that property could | while most animal adoption contracts completely prohibit any
be transferred subject to a previous contract limiting its use was | transfer. Even in the real property world, servitudes that pro-
fapplicable alikeeé to mo \na|buip®anyduBsbyuert tFRH¥Er ¥ra® proferty Bady BeReiflledeed -[ O
1881, the doctrine of fAequl dnahb rfind & they icohsHtleCufireasOnible RsBrding Bnnja l t y
again recognized as a mechanism to restrict the future use of a [ aljenation. Because such servitudes bind subsequent owners
patent. In Wer der man v. Soci et,sir |Gigdrfigikly dr &tirel frdcht 8n§ dublseljuént tthnSfer, the fear
George Jessel explained thaishdthelervitue ondeal Brépérth wolld advérsBleaffcbrehd B ai n
patent shall be worked in a particular way and the profits dis- | value of the burdened land and might affect the value of nearby
posed of in a particular way, and no one taking with notice of | Jand by limiting development. In general, servitudes that im-
that bargain can avoid the |lpdsedRifed restradht of alienation are invalid if the injurious

In 1955, the Supreme Court of New Hampshire upheld an | consequences of enforcing the restraint outweigh benefit of the
equitable servitude on a | MksRahORestraindon Ch&tRRAR Kkdviselsubjsct tPalrehséhd| a f
operated record playero i nt @lefsststAEwill®OGufdltinbaBd if théyYelrhiPu@de ortf 0 a
ment that the luncheonette owner would receive 40 percent of competition. It seems unlikely that a court would find that a
gross receipts, that no similar equipment would be installed on | restriction on a subsequent transfer of an animal would be un-
the premises by anyone else, and that the agreement would be [ reasonable on grounds of public policy, but as of now, there are
binding on fAheir s Oneyedrén® thesld O fo%ase@ikhtdlire@Paddied thiSissue.
-year agreement, the luncheonette was sold, and the new owner Drawing on concepts applicable to real property and some-
refused to abide by the terms and asked the jukebox company to | times to chattels, one can make a strong argument that an ani-
remove the jukebox. In Pratte v. Balatsos, the trial court dis- | ma] adoption contract is a conditional transfer or sale of an ani-
missed a petition brought by the jukebox company, but the state | ma], where the shelter or rescue organization retains a rever-
Supreme Court reversed, holding that the agreement gave the | gionary interest and is able to restrict future transfer of the ani-
Jjukebox company a right that the original owner should specifi- | mal via a servitude. As discussed above, at least one court, in
cally perform, and that thil SuedodvhRoberW dedognflidd this tevBr§onaly dherdstra®l [0 F
bl e servitude, o which was |epptiPareelfntplolisfon ifaf @dpthiSabreentedl. But & W | U
eonette owner, i f he had ngqd Q:Oiurfg}@aveﬂ)]jndd]ff@r&lt]y.t erms of the cagntr

Harvard Law Review author Zechariah Chafee, Jr. found ] @

(Continued on page 12)




(Continued from page 11) her petitions were unsuccessful, the daughter had her fiancé

Judicial decisions striking down reclaim provisions forcibly take the dog from the mother while she was out walk-

I'n 1999, Tyler Harris adQggpfnfTwd dafd R, the tfal Bukt Bonfibmedfits pridhvert P e H
mane Society of Central Illinois. Harris died in 2004 at the age | bal order in writing, stating that the mother and father owned
of 28. A woman named Becky McGrew had lived with Harris | Preston. The trial court then entered an order requiring the
and the dog from 2001 wunt.i dadélﬁe{tdrémﬁl?r&tondeath and the &elstat
mitted her to continue | iVvfinghedightehappehlddkcRimihgfhat, bbéalsd ste SldhcShad | 0 me
she could find another place to live, at which time she was to | adopted the dog from a humane society six years earlier, and
l eave the dog at Harrisos hmdsiRdan éd}btfon c¥htrab E‘tatln'g'ﬁia@siheew‘ﬁluld'ﬁ& ¥ed ou
seven months later, she took Jake with her. In February 2005, | the dog or give him away to another person, ownership could
Harrisodos estate filed a petfinkte@asfordedd lerpiichts. ME Gkt @ nof perduaded, & k € 0
A month later, the Humane Society asked that Jake be returned | st at i ng fiWe are not convinged
to it, pursuant to a provision in the adoption contract thatstated | essar i |y deci des the questilon
that ownership would revert to the Humane Society if the Instead of looking to this contractual language, the court
adopter could no longer provide proper care. McGrew returned | considered a variety of factors including a broad statutory defi-
the dog to the Humane Society and bothsheandHar r i s dshiftatomerof an Aowner, o which Ai
filled out applications to| adPPdr ttyhe nd oadn athd rnfail s. ®s cq §tj ahtge
petition against the Humane Society for Jake, and a court | t he court said, AA dog is a co
granted its motion for summary judgment and ordered Jake | whi ch is presumed to be ih tbh
returned to the estate. Broadly speaking, the burden of proving ownership of animals

The Humane Society appealed, but the Illinois Appeals | rests upon the party asserting ownership. Exclusive possession
Court affirmed the | ower c 0 yffal Ridal ©ré Hericdl bfQime is pledhBptivil &idkace & | So ¢
argued that the adoption contract was conditional, and that since | ownership thereof, and long possession of animals is strong
Harris was no longer able to meet the conditions, Jake shouldbe | e vi dence of ownership[.]06 [The
returned to the Humane Society. But the court found that the | court finding that, because the parents had paid all the veteri-
contract was not conditional, in that the purpose of the contract | nary bills and had had exclusive possesswn of the dog since the
was fadoption of the dog, n(fhlfghteltnﬂ)\%d o, ankl Becaulefthe dogdwluld Geddidr dhi€d: [0 aTr
the contract dAclearly gave |figt!l § nOfth'fe ef adn®i gl yt Oh ofd ewh d|Hea r &

The Humane Society also argued that this was a condi- | (instead of living in a hotel with the daughter), the parents
tional isal eso contract, a[nsHould@be gradtdd €xBlusive bwh@shipSThdel isenb Yidehc€ | @i n
legal title to the fiobject] (htQne hufafelsRiby 1Iftbﬁ/etneU ht anf timk to EnfbiRe it (0 N d i
been met, and thus only Ty| &fgractHar ri s had an dAequitableg in
in the object. o6 The court [r ejTR fku@tiflg trdthhs8hat fomatér w Well dlters indd B @ d
contract was a fisal eso ¢ o0 nftdscheColganizat®rl HameNtiR Hrpéhty thafladtibn add vt @ WE
indication that Harris did not live up to conditions of the con- | contract provisions, there appears to be little consistency in the
tract during his 1ifetime.| y@achuflsinferPr& the aglesmbnts. But MeMdrs findameft ¢ 1 t a
adoption contract did not include any provision stating that title | problem is the extreme dearth of judicial opinions in this area,
of the dog returned to the Humane Society if Tyler died before | in Jarge part because the costs to judicially enforce these agree-
the dog. o ments are beyond the means of most rescue organizations.

Likewise, the court was not persuaded by the Humane So-
cietybods argument t hat t he aéo?t@ofhh%ﬂﬁbnp&v@nf‘(fev'él&bﬁnetntofﬁﬁzﬁlw res | Iy
iper sonal serviceso contrafpt.Nhk 8001, a Wéngn adBpRd two Bosed from BaGt t| | N O
the Humane Society to perform services for the Humane Soci- | Chance Ranch ALCRO in Pennsy
ety. Tyler was contracting tto%/pr&ﬂén@sﬁnHLCkﬁle@leltéaQoﬁdltl&lthé]ftlﬂa?heﬁeﬁeﬁtkS t
ris was obligated to perform under the contract were not per- | gyt si d e , and since the two hor
formed for the benefit of the Humane Society, the court ruled, | the two horses would do better if not separated. When LCR
but for the benefit of the dog. found out that the first horse was living indoors and that the two

The court dismissed the Hudpashd bechQepatatBdl ityifdsuitC Aroddnld MSsank finR,t| Har
riséos estate fiabandoned, M &.CR el Hvb &t readi)pters,‘aszomeﬁi'lanErg@nﬁthoﬁlhe d
McGrew, and ultimately found that when Harris died intestate, | Jowed her horse to breed, and another woman in Pennsylvania
the administrator of his estate acquired legal title to allof Har- | wh o sol d her horse to another
risés personal property, i1 GiknthdreBnfnt. PR Kil€mately succeeded in reclaiming one

Some courts decide the i $ foke&andghinedbéhihét &iphiaick Rith a s8cdnd aBoPtiond N1 ma
by looking primarily at possession. In a recently decided Ala- | pyt estimates that these actions cost the organization over
bama Appeals Court case, a court was called upon to determine | $25000 in legal fees. Two of the horses have subsequently
ownership of a dog in a protection-from-a buse (AP F(ﬁeg ) case.
After a mother obtained a PFA order against her daughter, the LCR also notes chronic problems with enforcing the spay

daughter petitioned the court to request that certain prop- | requirement of its contracts, especially for purebred German
@ erty, including a dog, Preston, be returned to her. When )
(Continued on page 13)




(Continued from page 12)

Shepherd dogs. Most recently it discovered that one of its dogs
that left in heat was being bred, despite a signed agreement with
the adopter stating he would not breed the dog and would spay
her. When LCR confronted the adopter, he became abusive and
stated that he had no intention of spaying her and that the dog
Afiis good for one more |itt
$1,500 in legal fees and $500 in court costs, only to have a war-
rant denied by the judge who stated that he had to give more
time for the adopter to come into compliance with the agree-
ment. The adopter now claims that the dog ran away, although
LCR notes that he is selling German Shepherd puppies on
Craigslist. LCR has decided not to pursue its claim at this time,
in part because it is facing a second identical situation and
needs to conserve its resources. Although LCR notes that the
number of such situations as a percentage of overall adoptions
is small, even bringing one such case has a huge financial im-
pact. LCR has now adopted a policy that no pet leaves unless
spayed or neutered, even if it means doing a pediatric spay or
sheltering the animal longer.

Conclusion

Unfortunately, this piece raises more questions than it an-
swers, but I hope it sets a direction for future research. Much of
the prior analyses of the enforceability of animal adoption con-
tracts has focused on the contract aspect of the transaction, with
almost exclusive emphasis on how to write the contract with the
degree of specificity necessary for enforcement. But, based on

et ado gtCiRomd r @y

the few examples of judicial analysis that are available, courts
do not appear to view this as a simple contractual issue. In order
to advise shelters and rescue organizations more effectively, we
need to gain more clarity on the full range of issues that courts
are likely to consider in analyzing the enforceability of these
agreements. We must recognize that the use of the term
ABt atl mplahey.q
context of transfers of animals. And rather than merely protest-
ing that Aithis is not a s 9
view these agreements at least as a transfer of title, although
perhaps as a conditional transfer. Rescues and shelters that
choose to structure their agreements as a bailment must take
care to avoid any |l anguage
ownership of the animal, o]
ganization, as courts consistently find these words indicate that
title has passed.

A final suggestion is that we need to build up a robust body
of case law that provides guidance to future courts and notice to
adopters that they will be held accountable for these agree-
ments. Chris Baringer of Last Chance Ranch notes that adopters
flaunt these agreements because they know they can get away
with it I they know that the shelter or rescue organization can-
not, or will not, commit the resources necessary to litigate. Her
plea is for attorneys t opr
bono until we have a body of case law that will make enforce-
ment without litigation easier.

st ep

Enforcement of Animal Adoption Contracts in Practice

The highest profile case in which the reclaim provision was
invoked was in 2007 when E
adopted from a rescue organization to her hairdresser.

As part of the adoption d
DeGeneresbs partner, Portia
which included a provision that said that if there was ever a prob-
lem, Iggy would have to be returned to the rescue group. A few
weeks after the adoption, Marina Batkis of Mutts and Moms
checked up on Iggy, only to be told in an e-mail from DeRossi
that they had dAtried Il ggyo
time for them in their brand new home with so much going on in
their lives. 0 The email we
dresser and her family had met Iggy, fallen in love, and that Iggy
had been re-homed.

Batkis wrote back explaining that this was not acceptable and
in violation of the adoption agreement. She asked that Iggy be
returned to Mutts and Moms the next day and that the hairstylist
fill out an application and go through the adoption process just like
any other adopter. The family refused to bring the dog back and
Batkis went to the hairdres
dresser called 911 saying that someone was there trying to steal
their dog, but when the police arrived, they looked at the contract
and determined that Batkis had the right to take Iggy back. The
rest of the story played out very publicly. DeGeneres broke down
on her television show the next day, Mutts and Moms received

(Continued on page 14)

Iggy, the dog at the center of the adoption dispute be-
tween Ellen DeGeneres and Mutts and Moms.




(Continued from page 13)
death threats and had to shut down for a while. But in the end,
Mutts and Moms prevailed, and placed Iggy in a new home.

In 1990, then-Senate Minority Leader Bob Dole and his wife,
then-Labor Secretary Elizabeth Dole, created a beltway uproar
when a the schnauzer theyod
sired a litter of eight puppies (the mother of the pups was a
Schnauzer owned by then-Senator Strom Thurmond). An adop-
tion contract with the Washington Humane Society required that
the dog be neutered within
icy is to neuter adult dogs before the owners take the animal
home, but for some reason this requirement was waived for the
Doles. The shelter apparently also followed up with the Doles
after the seven-day deadline passed, but did not give details of
their communications.

In 2003, a Richardson, Texas, humane society reclaimed an
adopted dog because the adopters had used a shock collar on the
dog. To address a problem with incessant barking, the humane
society had referred the adopters to a behaviorist, who apparently
recommended a shock coll ar,
the Acheesyod collar purchas
had specified that only positive-reinforcement training be used.

In 2001, the Save-A-Pet shelter in Grayslake, Illinois, re-
claimed a dog that got loose four times in one year. The shelter
said that the owners had violated the terms of the adoption con-
tract which prohibits allowing animals to run at large, and also
neglected to tell the shelter that they had had a previous dog that
was killed by a car.

The Animal Assistance League of Chesapeake, Virginia,
brought suit against a couple who had adopted a dog but not pro-
vided proof that the dog was sterilized in accordance with the
adoption contract. However, the dog had died a week after the
adoption. The shelter requested proof in writing T in the words of
the attorney for the shelte
mate, but you get a little jaundiced because you hear every excuse
in the book. o6 The shelter

When a cocker spaniel escaped from a South Arlington,
Texas, home, a neighbor found him and, seeing a tag from DFW
Cocker Spaniel Rescue, turned him over to that group. When the
owner got home that evening and found the dog missing, she im-
mediately called the rescue group, who denied having any knowl-
edge of the dog. The owner then plastered the neighborhood with
fliers. The neighbor who found dog saw the fliers and called the
owner to tell her where her dog was. Following a demand letter
from an attorney, the rescue returned the dog, but justified its ac-
tions by saying that the fact that the dog had escaped, and was thus
outside unsupervised, was proof of a violation of the adoption
contract.

In January 2002, the Isle of Wight Humane Society in Virginia
took a number of adopters to court for failing to comply with the
spay/neuter provisions in their adoption contract. When none of
the adopters showed at a hearing, they were found guilty and
fined.

In 1999, a school official in Hartford, Wisconsin, was found
guilty of breach of contract for failing to have a cat spayed, as
required in an adoption contract, and paid a $380 small-claims
judgment to the Washington County Humane Society. However,

shelter officials were still waiting to hear if the cat had been

S

1 4? finally altered. The shelter typically starts with a letter to

the adopter, followed by certified letters and finally small claims
court, although only two or three cases a year get to small claims
court. The shelter has won every case that has gone to court.

In 1990, a Denver judge gave temporary custody of seven
greyhound puppies and their parents to a Colorado Springs grey-
hétufdl 8dBptiof £henc)) GicyBountis M@ Mts, Thel A Buply heda
adopted the two greyhounds and allowed them to breed, in viola-
tion of the adoption contract. The couple said they intended to
have the dogs spayed and neutered but were unable to because of

St€ Vnean cti @yl s -d i Trhf e csuh e liteesr. O ST hse
pies goes with the mother, and the possession of the mother goes
to the [rescue organization

In 1989, Noah's Ark Animal Welfare Association of Roxbury,
New Jersey, filed suit against Mark Jones, a disabled Army vet-
eran, over his refusal to neuter two pets adopted from the shelter.
Despite signing adoption contracts that required both pets be
spayed or neutered, Jones said that as Native American born on
Indian reservation in Canada, his religion prohibited sterilizing of
ani mal s. He also said that
whdtheB@nkvweapipthagt Hhewort

&d adtd Rt saMar ts.a yT h ey oaud ogpjtni ot
Stein, a lawyer representing the shelter, said that although he be-
lieved the lawsuit would be a test case in New Jersey, he did not
envision any innovative st
that this is a straightforw

In 2006, two dogs adopted from the St. Tammany Parish Hu-
mane Society in Covington, Louisiana, were found tied to a fence,
with no food, water or shelter. Both dogs later tested positive for
heartworm. The Humane Society reclaimed the two dogs and the
adopter was cited with a summons and faced possible fines of
$500 for each animal for violation of the adoption contract, which
required that the dogs be given monthly heartworm prevention,
and for mistreatment.

' In Whyt20040 foah anB BhontashTakby fdurdd @ HiskinctiSel
seven-toed cat wandering the grounds of their subdivision in Key
owegshtt, $RI8dr ipd &l.s
since he followed them home, they took him in. Six days after
finding the cat, they took him back to Maine with them for the
summer. Meanwhile, Kathleen Eddins plastered the subdivision
with fliers and went door to door, looking for her missing distinc-
tive, seven-toed cat. When she finally caught up with the Tukeys
they demanded that Eddins prove her ownership, and she sent
them a copy of her 1993 adoption contract from the Virginia
Beach SPCA. The Tukeys noticed that under this contract, Eddins
had agreed not to let the animal run loose. The Tukeys then con-
tacted the Virginia Beach SPCA, reporting that Eddins had let the
cat run loose and that, according to neighbors, had been loose for
weeks. Based on this information, the Virginia Beach SPCA trans-
ferred ownership of the cat from Eddins to the Tukeys. Eddins
sued, and in February, a court ordered the cat returned to Eddins,
stating that the Virginia Beach SPCA violated its own rules by
summarily, without notice, without opportunity to be heard, and
without due process, revoki
shelter continued to pursue Eddins, stating that because she had
violated the terms of her contract by allowing the cat to roam at-
large, the shelter would institute an action to reclaim the cat. It

does not appear that any such action was initiated.
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Update on 2011 State Legislative Session

By Rick Hall, Washington Alliance for Humane Legislation'

The Washington State Legislature considered numerous
bills affecting the welfare of animals during the 2011 session.
Some of the bills that did not receive final action may be under
consideration again during the 2012 legislative session, which
begilzls in January. Summaries of key bills are presented be-
low.

Bills passed during the 2011 legislative session

Legislation:

SSB 5065, Preventing Animal Cruelty

Status: Passed the legislature. Signed by the governor on
April 27, 2011. Effective July 22, 2011.

Companion Bill: HB 1147

Purpose: The primary goal of the bill was to correct gaps and
weaknesses in Chapter 16.52 RCW and make it tougher for
people convicted of animal cruelty to own, care for, or reside
with similar animals in the future. The bill accomplished this
by broadening the definiti
the conditions under which the ban on owning, caring for, or
residing with similar animals apply; and creating civil and
criminal penalties for violating the ban. In addition, the bill
increased the punishment for second-degree animal cruelty
such that all forms of second-degree animal cruelty are punish-
able as gross misdemeanors.

Legislation:

SHB 1243, Crimes Against Animals Belonging to
Another Person

Status: Passed the legislature. Signed by the governor on
April 14, 2011. Effective July 22, 2011.

Companion Bill: None

Purpose: SHB 1243 establishes a Class C felony when a per-
son, with malice, kills or causes substantial bodily harm to
|l ivestock belonging to ano
as including, but not limited to, horses, mules, cattle, sheep,
swine, goats, and bison.

" The Washington Alliance for Humane Legislation isa 501(c)(4)
nonprofit organization whose mission is to promote the passage and
effective implementation of humane animal welfare laws, regula-
tions, and policies in Washington State and to educate the public
about animal welfare issues. It may be contacted at
info@savewashingtonpets.org.

? For additional information on any bill, visit the Washington State

Legi sl atur eds hbpiVdpldslegsve @wbilinfo/.p a g
Enter the bill number. On the
the billbés sponsor s; its prog

copies of the bill and any amendments or substitutes; and bill di-
gests, reports, and fiscal notes.

tthree

Legislation:
SSB 5487, Commercial Egg-Laying Chicken Op-

erations

Status: Passed the legislature. Signed by the governor on
May 10, 2011. Effective August 1, 2012.

Companion Bill: HB 1813

Purpose: Establishes standards for animal husbandry and egg
production facilities. Standards requiring enriched colony
housing are phased in through the year 2026.

Notes: In the spring of 2011, prior to passage of SSB 5487,

petition signature campaign to place Initiative 1130 on the
Washington ballot in November 2011. I-1130 would have re-
quired, by 2018, commercial egg-laying operations to provide
at least 1.5 square feet of usable floor space per hen (enough
space for the birds to stretch their wings) and would have pro-
hibited stacking of cages. In early July 2011, HSUS reached an
agreement with the United Egg Producers to seek nationwide
standards for commercial egg-laying operations. As part of the
agreement, HSUS ended the I-1130 campaign, although the
number of signatures gathered looked likely to qualify the ini-

etiatAd for the ballot. ) )
billdéds web page you will find
ress through the |l egislative p
(Continued on page 16)
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http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5065&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1243&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1243&year=2011
http://r20.rs6.net/tn.jsp?llr=j9sl84cab&et=1105325164897&s=0&e=001nz3C7aqKEqI-PWMmPkAfROkzrRMPZ4w169fbNIIi5B8eo3yPe3Tbm7KAMRvfdb9Wbc28JQaYJierYey9KVGdk1C5TYkUFhHQOS-95aNSILv7TpbiiVt78OL8ItsFRHADnADksmnVpCeZgoTTyOjaGdEjobpqsYTbdmZfmtafMuF71ehBEEOYsQ==
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5487&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5487&year=2011

(Continued from page 15)

Legislation: SSB 5688, Shark Finning Activities
Companion Bill: None

Status: Passed the legislature. Signed by the governor on
May 12, 2011. Effective July 22, 2011.

Purpose: Shark finning involves the cruel practice of remov-
ing the fins from sharks and returning the remainder of the
shark to the water. SSB 5688 creates the crime of unlawful
trade in shark fins. Criminal penalties are established: Unlaw-
ful trade of shark fins in the first degree is a Class C felony,
while unlawful trade of shark fins in the second degree is a
gross misdemeanor.

Bills on which final action was not taken during
the 2011 legislative session

Bills that did not pass during the 2011 legislative session
may be reconsidered during the 2012 legislative session.

Legislation: HB 1226, Companion Animal Spay/

Neuter Assistance

Status: Referred to the House Early Learning & Human Ser-
vices Committee. A hearing was held in that committee on
March 3, 2011. No further action was taken on the bill in the
2011 session.

Companion Bill: None. (This bill is similar to SB 5151,
which was referred to the Senate Government Operations,
Tribal Relations & Elections Committee. No further action was
taken on SB 5151 in the 2011 session.)

Purpose: HB 1226 would create a companion animal spay/
neuter assistance program within the Department of Social and
Health Services (DSHS) to pay for spaying and neutering of
dogs and cats owned by low income individuals, and spaying
and neutering of feral and free roaming cats. The bill would
establish a spay/neuter assistance account funded by a fee of
$50 per ton of cat and dog food distributed in Washington. The
fee would be paid by pet food distributors. Approximately $10
million per year would be generated by the fee, an amount suf-
ficient to support the costs of surgical sterilization of up to
65,000 eligible animals each year under the costs estimated by
the bill.

Notes: The Washington Alliance for Humane Legislation and
a large network of other organizations are lobbying for passage
of HB 1226/SB 5151. See www.savewashingtonpets.org for
more information.

Legislation: HB 1800, Requiring Registration of
Animal Abusers

Status: Referred to the House Judiciary Committee. No fur-
ther action was taken on the bill in the 2011 session.
Companion Bill: SB 5144, which was referred to the Senate
Judiciary Committee. No further action was taken on SB 5144
in the 2011 session.

Purpose: The bill would establish a registry of people con-
victed of animal abuse crimes. Identifying information about

% offenders listed in the registry would be made available

to the public.

HB 1755, Humane Treatment of

Legislation:
Dogs

Status: Referred to the House Judiciary Committee. No further
action was taken on the bill in the 2011 session.

Companion Bill: SB 5649. SB5649 was referred to the Senate
Judiciary Committee, which passed a substitute bill and re-
ferred the bill to the Senate Rules Committee. No further ac-
tion was taken on SB5649 in the 2011 session.

Purpose: The bill would place limitations on the length of
time for which dogs could be tethered and place restrictions on
the manner and conditions of tethering.

Legislation: SHB 1124, Hunting Cougars with
the Aid of Dogs

Status: Referred to the House Agriculture and Natural Re-
sources Committee which passed a substitute bill and referred
the bill to the House Rules Committee. No further action was
taken on the bill in the 2011 session.

Companion Bill: SSB 5356. SSB 5356 was referred to the
Senate Natural Resources and Marine Waters Committee
which passed a substitute bill. The substitute bill passed the
senate. The substitute bill then moved to the house, where it
passed the House Agriculture and Natural Resources Commit-
tee and was referred to the House Rules Committee. The bill

(Continued on page 17)
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http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1800&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1800&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1755&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1755&year=2011
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1124&year=2011
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was returned to the Senate Rules Committee on April 22, 2011.
No further action was taken on the bill in the 2011 session.
Purpose: The bill would create a permanent program for
hunting cougars with the aid of dogs. Notes: Initiative 655,
passed in 1996, prohibited the use of dogs to hunt cougars.
However, the legislature began authorizing pilot programs for
hunting cougars with the aid of dogs in 2004, with extensions
to the pilot programs added in 2007 and 2008.

Legislation: HB 1107, Preparing for the Epidemiological
Consequences of Diseases Related to Wolf Populations
Companion Bill: None

Status: Referred to the House Agriculture and Natural Re-
sources Committee. No further action was taken on the bill in
the 2011 session.

Purpose: Would require the Department of Health, with the
assistance of the Washington Department of Fish and Wildlife
and the state veterinarian, to develop and implement a program
to detect, interdict, and assess the epidemiological conse-
quences of diseases that may afflict or may be carried by

wol ves and the actual and
such diseases upon human health in the state.
Legislation: HB 11 0 8 | Concerning t

of Wolves

Companion Bill: None

Status: Referred to the House Agriculture and Natural Re-
sources Committee. No further action was taken on the bill in
the 2011 session.

Purpose: Would void all wolf management plans existing on
the bill s effective date.

Devel

Op men

agement that reflect the perception of wolves as having an un-
acceptable negative impact on game herds, hunting opportuni-

ties, l i vest ock, publ ic h ¢
economy.
Legislation: HB 1109, Concerning Legislative Review of

Gray Wolf Conservation and Management

Companion Bill: None

Status: Referred to the House Agriculture and Natural Re-
sources Committee. A hearing was held in that committee on
March 4, 2011. No further action was taken on the bill in the
2011 session.

Purpose: Requires the state legislature to approve any gray
wolf conservation and management plan before the Washing-
ton Department of Fish and Wildlife submits that plan to the
Fish and Wildlife Commission for final review and approval.

Other bills that affect the welfare or management of animals
considered in the 2011 legislative session include the follow-
ing. Those marked with an asterisk passed the legislature and
were signed into law by the governor:
potenti al i mpact of
HB 1340 (Unlawful hunting of big game)*
SHB 1538 (Regarding Animal Health Inspections) Partial
S velg by ghe ggverngri n a g e me n t
HB 1093 (Eliminating Horse Brand Inspections)
ESHB 1009 (Endangered Species Agreements)
HB 1137 (Expanding the Use of Body-Gripping Traps)
HB 1138 (Authorizing and Managing Trapping of Ani-
mals)
SSB 5264 (Requiring Study of Mazama Pocket Gophers)
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By Adam Karp

This year has not been ki
ous Dog Law. Though in existence as an avenue for removing
bad dogs from the Seattle streets, the administrative declaration
of dangerous dog was hardly used until late 2010, the City opt-
ing to declare dogs dangerous in a criminal setting, by charging
dog owners under SMC 9.25.083 (Owning Dangerous Animals

Prohibited).

I have reason to believe
a dangerous dog declaration in the City of Seattle, since the
Hearing Examinerds Office

was even required. The first case involved Honey, as described
in my Case Updates (see p. 19), and resulted in dismissal by
the Hearing Examiner Sue Tanner, finding that Honey did not
inflict a fisevere injuryo
clared dangerous as a matter of law.

Then came along the case of Bambu (see p. 18), similarly

carcerated for more than six months), the City Council passed
nad améndmert th $MC @.251023(E)pchangiBgetta definltian 6fs

fsevere injuryo so dr amaong

broken bone; one disfiguring laceration, avulsion, cut, or punc-

ture requiring only fAmedic
steri strip, or staple; or permanent nerve damage.
The new fAsevere injuryo

its draconian and overreaching glory (the council passed it,
tndn@ftectiviely, Tv(g, it thdane tHat iff ybuedogfiniflictssjust ond
puncture that is treated, however briefly, by any health care
N pravidet (mcludirg s rargey, thehlog wolildebt fhuadrdangerouf
and banished from Seattle or killed and, further, expose you to
criminal liability if you keep the dog within city limits. Alas, it
is unconstitutional in so significantly deviating from state law
aan td conflict evith it. tTie &durt of AppedsowiFloridcrecantly d
invalidated a county ordinance that changed the state definition
of dangerous dog from two kills to one on grounds of conflict.
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resulting in dismissal by Examiner Tanner. Following | Hoesch v. Broward Cy., 53 So.2d 1177 (Fla.App. 2011). This
Bambuds declaration as danogerwusawdlsutdabhbef are hdopef [
l' i berated him in this summTrés decision (after he E?
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http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1108&year=2011
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FINDINGS AND DECISION OF THE HEARING EXAMINER
FOR THE CITY OF SEATTLE

Op ment

ngs

In the Matter of the Appeal of

JASON E. JARRETT
from a decision issued by the
Director, Seattle Animal Shelter

The Director of the Seattle Animal Shelter issued an order finding
that a dog owned by Jason Jarrett is a dangerous animal, as defined in
the Seattle Municipal Code, and requiring that it be sent to a secure
animal shelter outside the City. This appeal followed. The appeal hear-
ing was held on July 13, 2011, before the Hearing Examiner
(Examiner). The Appellant, Jason E. Jarrett, was represented by
Adam P. Karp, attorney-at-law; and the Director of the Seattle Animal
Shelter (Director) was represented by John B. Schochet, Assistant City
Attorney.

For purposes of this decision, all section numbers refer to the Seattle
Municipal Code (SMC or Code) unless otherwise indicated. After con-
sidering the evidence in the record, the Examiner enters the following
findings of fact, conclusions and decision on the appeal.

Findings of Fact

. The Appell ant owns an ad
Late on the night of January 1, 2011, Bambu was being walked on a
nonretractable I eash by the
neared home, they were walking westbound on the sidewalk in the
2000 block of West Dravus Street.

2. On the same night, Doug Caughron-Veile and three friends
decided to walk to a convenience store at the intersection of 20th Ave-
nue West and West Dravus Street.

3. After making their purchases, the group walked out of the
store southbound, toward the sidewalk along West Dravus Street. They
spotted Mr. Lea and Bambu on the sidewalk, approximately 15 feet
away.

4.  The group walked four abreast toward Mr. Lea and Bambu,
who stopped. They saw Bambu, approximately two feet from Mr. Lea,
wagging his tail between his legs and tugging on the leash in their direc-
tion. They assumed the dog was friendly and wanted to be petted.
M. Lea also thought the dog was acting friendly toward the group.

5. Mr. Caughron-Veile stepped forward from the group. With-
out speaking to Mr. Lea, he approached the dog, spoke to it, and leaned
over while putting his hand out toward it.

The evidence is conflicting as to whether Mr. Caughron-Veile put
his hand out for the dog to sniff, or to pet the dog. The reports and state-
ments made closest in time to the incident indicate that he reached out to
pet the dog. Exhibit 10 (Seattle Fire Dept. Medical Incident Report,
American Medical Response report and Emergency Department At-
tending Note); Exhibit 7 at 1; and Exhibit 12.

6.  The dog went under Mr. Caughron-Vei | eds ha
in the air toward his face, growling and biting Mr. Caughron-V e i |

tinued growling briefly and remained on its hind legs as

and

n t he
Deci s

S

I O N
M. Lea jerked back on the leash to regain control. The dog then stayed
camyatMr.Leab6s side, away from

7. Mr. Caughron-Veile was transported by ambulance to Har-
borview Medical Center for treatment. His lip could not be reattached.
He is undergoing several cosmetic reconstructive surgeries to repair the
injury, but has some disfigurement.

8 The surgeon6s operative
skin was then closed using adjacent tissue transfer rotation flaps, extend-
ing the lacerationst hat wer e already pr
added), but most of the medical evidence indicates that the bite resulted
in just one, complex laceration. See Exhibit 10 (Pre-Anesthesia Evalua-
tion, Otolaryngologyi Inpt. Record Authenticated, Emergency Initial
Care FlowSheet, and Discharge Orders). See also Exhibit 3 (three pho-
tographs of Mr. Caughron-Vei | eds i njury on
charge, and one photograph of the injury after reconstructive surgery).

9.  The Director investigated the incident, met with the Appel-
lant, and ultimately issued a decision declaring that Bambu is a danger-
ous animal as that term is defined in the Code. The Appellant was able
to arrange for Bambu to be accepted by a secure animal shelter outside
Seattle, and the Director ordered that the dog be sent there. Exhibit 6.

10. The Appellant timely ap
order. Several issues raised in the appeal were dismissed by prehearing
orders.
ul 1. 8MCI9.25.03p.A frobidaslthht therDactoe mhy condi@ am 1
investigation and, if indicated, declare an animal to be dangerous. If the
Dirpcorendikds such 4 fibdig, tHe Diec@riis eequired@rdigechtiatrhe
ani mal be humanely disposed
animal shelter, or maintained outside the City in compliance with state
law requirements. /d.

122 The Code
that, fAwhen unprovoked,
or domestic animal on public

13. AiUnprovokedo is defined
SMC 9.25.024. A. AAn ani mal
tormented[,] physically abused or hurt at the time of the incident. An
animal is also 6provoked6 if
animal was defending itself ... or another person within its immediate
vicinity frondan actual assadg

14 A6Severe injuryd means
broken bones or disfiguring lacerations requiring multiple sutures or
cosmetic surgery.o SMC 9.

15.  OnJune 27,2011, the City Council amended the definition of
isevere injuryo to dAclarifyd
i n dhaodnjore broken bones; (2) one or more disfiguring lacera-
tions, avulsions, cuts, or puncture wounds requiring medical attention,
including but not limited to one or more sutures, steri-strips, or staples;
orB)per manent nerve damage. 0
takes effect August 4, 2011.

t

defines fAdangenrn

1. iLacerati ono i s not def
nWWebpetleju@pédne Dictionary d:é¢
avbuund. O

lower lip, half of which was severed from his face. The dog con-

0

(Continued on page 19)
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(Continued from page 18)

Conclusions

1. The Hearing Examiner has jurisdiction over this appeal pur-
suant to SMC 9.25.036. The appeal is to be considered de novo, and the
Director has the burden of proving by a preponderance of the evidence
that the Directoré6s decision

2. To support the decision declaring Bambu to be a dangerous
ani mal the Director must f
juryo on the victim. As not e
tion in effect at the ti me
Aidi sfiguring |l acerations, 0
guired fAmultiple sutures or

3. Inthis case, the language in Exhibit 9 stating that the surgeon
extended fAthe | acerations t
his extending the tear on each side of the one laceration, not to two dis-
tinct lacerations. See Exhibit 3, pages 1 and 4.

4.  The Director argues that because the bite tore multiple layers
of skin, it should be considered to have caused more than one laceration.
There is no medical evidence in the record to support this position, how-
ever, and most bites break more than one layer of skin. This would also
require a determination of
disfiguring.

5. The Director notes that
importing the singular number may also be applied to the plural of per-
sons and things; words importing the plural may be applied to the singu-

r

W

l ar 0. The Director suggests
struction to the Codeds defi
of Chapter 1.12 RCW, the AR

statutes. It has no application to construction of the Seattle Municipal
Code.

6.  The preponderance of the evidence shows that Bambu in-
flicted a very serious injury, a deep and ragged wound that was disfigur-

ing and required cosmetic surgery, but it was one laceration. Conse-
guently, the incident did ng
Code.

7. The recent amendment to
was clearly intended to clarify that the Council intends a broader defini-
timn dosthe tern@, but itdas rot .yet tdfeldEfect EveRif5t todk Sfféet ol
passage, the revised definition could not be applied retroactively.
feBulpseqeenthaenadhtemedrotgs itnhdt
¢ lii re da rert ifoses\ipubsant 142We.ad 398, 3@ m2d>.adr
686 (2000 (aioting S V. Bueandy, 109 Ven2d2¥,8 N e @3

N B.Ad 1237 (W987)). Howemee courth gergerfilly dggfaver ietioactive dppdi-c
ccatich nfa dtatutecor osdinancg S Inyre Mtate of Burns, 131 Wn.2d
104, 110, 928 P.2d 1094 (19
datv changes thelegahcbnseqreaceb yf act conaplsted befordits effep- p
tive Saet ¢umphiey, 139 Wn2d 53, 61, 983 P.2d 1118
(1999) (quoting Weaver v. Graham, 450 U.S. 24, 31, 101 S.Ct. 960,
607 L Ed.2d 17 (1980). Under Ordinance 123646, an animal which
inflicted one disfiguring laceration that required medical attention
woul d, i f unprovoked, qualif
nasia or banishment from the City, whereas the animal would not be
H eotuedr fiadta nl geearsotu stowou rd e rt hteh &
plainly changes the legal consequences of acts committed before its
Re@edve dlate dhdPcould ot@e applieddetvoactvely.s t hat i |

8.  Because the Director cannot prove that Bambu inflicted
isevere injuryo under the C
hdtatt Heé ea nExnmanhi nwears aipumlipy otvioik
niMDetison of HAsevere injuryo. T
| eBh @ f DiCcoencsREVERBED @rndde rf oirs c on

Entered this 19th day of July, 2011.

/s/ Sue A. Tanner

Sue A. Tanner Hearing Examiner
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Case Updates

By Adam Karp

These two cases showcase the power of precise statutory
interpretation and overly suggestive pretrial identification
photo montages in the dangerous or bad dog context.

In re the Review of: Molly & Max,Incident #103021382,
CALI Incident #19745 (Feb. 11, 2011) & Kelso & Rin-
gener v. Pierce CyNotice of Claim)

Pierce County Animal Control declared Joanna Kelso and
John Ringenero6s two dogs
the county <code for havi
named LilMan while he was running loose on Oct. 29, 2010.
A third dog, Gooner, was allegedly with Max and Molly at
the time of the incident
home and gave chase to the at-large Yorkie, yet the County
did not declare him potentially dangerous or dangerous. No
witness specifically identified which of the three dogs alleg-
edly inflicted the coup dBo

N
n

Molly illustrates why the County cannot meet its burden of
proving by evidentiary preponderance which dog killed Lil-
Man.

Of course, one understands the confusion. After all, the
alleged incident took place in near total darkness, late at
night. LilMan, a dog dimunitive in size and fast-moving,
could not be easily seen in the neighborhood and explains
why complainant Michele Frick was calling for him in the
first place. Prior to burying LilMan, no photos were taken.
No veterinarian examined him. Hence, the complainant and

| ahg Cowenty dllowkldodkstruytion thfaenidgreer tiaatunsght have d
grevedield thel nhmbed abd nasure of wotinks §ahdi henee, nune
ber and nature of assailants).

Not one witness offered by the County could say, unam-

hlsi g thews leyme rwgheedt hferro iMamy o c |
Unlike Snohomish County, Pierce County has no guilt-by-
association provision rendering all dogs at the scene liable
for the resulting injury or death even if not directly im-

the County to arbitrarily excuse Gooner but accuse Max and

(Continued on page 20)

er

r

Me ht

t hat

Qlicaed.e t o Li |l Man. I argu@




(Continued from page 19)

Then we have the phrase
owner resides. 0 Disputed W
my <c¢lients6é dogs allegedly
was prepared to testify th

erty when Max, Molly, and Gooner emerged from the house,
accidentally overpowering him. From there, the dogs gave
chase from the property where they resided. That a dog in-
flicted the alleged lethal injury off-property does not negate
the intent of PCC 6.02.010(N)(2) and its additional excep-
tional language stating that no dog shall be deemed danger-

ous dAif the threat, injury
son who, at the time, was committing a willful trespass or
ot her tort upon the properi

was prepared to offer testimony that LilMan was running at
large on the night in question and willfully trespassing, as he
had done on several prior occasions, including acting aggres-
sively toward my clients®o
Though PCC 6.02.010(N)(2)

ting willful trespass, at least one court has interpreted this
type of human-only language to be imputed to dogs owned
by humans.

La. C.C. art. 2321 speaks of
person'sprovocation of
added). This raises the question of whether
the defense of provocation may be raised in
a case for damages to a dog. There are com-
parati velbjtesdegdo Adadges i
jurisprudence, see, e.g., Goldberg v.
Ruckstuhl, 408 So.2d 374 (La.App. lst
Cir.1981), and none since the revision of

La. C.C. art. 2321. However, we find that
provocation under La. C.C. art. 2321 may

be imputed to animals as well as to people.

The defendants clearly established through
independent testimony that Jody was prone

to be aggressive toward people and other

dogs. A dog that aggressively charges an-

other dog may provoke an aggressive re-

sponse from the dog being charged, and that

appears to be what occurred in this case.

McCoy v. Lucius, 839 So.2d 1050, 1055 (La. 2003). Indeed,
i mputati on makes sense gi
against persons allowing their dogs to run at large, precisely
the event that catalyzed the tragic outcome. In this respect,

Ms. Frick also committed a
trol of a dog and public nuisance). Finally, due to the history
of Lil Mands trespasses an

through the window and front door (prompting Ms. Kelso to
repeatedly return him to iM
a term undefined but otherwise inclusive of unintentional
acts 1 also applies. See McCoy, supra. These defenses must
each be disproved by the County through evidentiary prepon-
derance.

At t he contested hearin

vaguely that the three dogs had chased LilMan under

a boat on Ms. Frickoés profg
Ebg, fr dny, it Br RilledPhfmOWhen sHe Maimd o BdveBseen|
dndre df th€ incideft Ghant 11b@idVved ® foe the icdseMiaiM-
p@cBed Ber wath teSa®lio froWihdr 91€ &I$ thatelening, B
awh elnl | sMyaen sWa3isd | 0 N{ SyYmeCt | hij enngt
has happened. 6 I n the end,
dog actually bite LilMan. As Ms. Frick failed to appear and
offer any testimony that would specify which dog killed Lil-
Man, Mr. Greer rescinded both dangerous dog designations
ab initot hough he noted At hat
either Molly or Max killed
s withut thd BPBRafc€ of Whe Somplathifigt WAthedt &8hére
were facts insufficient to determine which animal committed
Ewi whgee. d he owner resides

As to Gooner, in case the reader wonders why he was not
declared, some history. On Apr. 13, 2008, Gooner allegedly
attacked another dog and caused severe injury to a person.
d WISIS held at Tacoma-Pierce County Humane Society
(fierfpcrHs o) 0 aadid e S MAW @B MM
He was then released. On Apr. 27, 2008, Pierce County de-
clared Gooner dangerous. On Apr. 28, 2008, the day before
the deadline to file an appeal, Mr. Ringener timely submitted
a request for administrative review of the Apr. 27, 2008 dec-
laratidn o¥t (Go8nét as dangerous, paying the $25 appeal fee.
DB it probf @ MPRethBoB the Ippeal request, neither of my
clients received a hearing. Over the next two years, PCAC
took no action against Gooner, such as confirming that all
requirements of keeping a dangerous dog were met, includ-
fhg ﬂayli‘ng the annual registration fee as a dangerous dog (a
fee not paid by my clients as Gooner was not found danger-
ous after a hearing at which they enjoyed due process).

On Oct. 29, 2010, Gooner and two other dogs in the care
of my clients allegedly at
as described above. On Nov. 9, 2010, before 1:41 p.m., ACO
Boman secured a search wa
Gooner in relation to two alleged criminal violations pertain-
ing to Gooner 1 viz., failing to comply with dangerous ani-
mal restraints and failing to notify change in status of danger-
ous dog, all in relation to an alleged Oct. 29, 2010 incident.
In his affidavit, Boman states:

J

On April 14™, 2008 an investigation for a
Dangerous dog was completed by your affi-
ant. Dangerous dog declaration was served
Rd IR bvn&@ and3IR Bwhdr ¥igled theRide-0 N i D i
laration. The dog owner had until [April]
29" 2008, to purchase the Dangerous dog
il 0 thdinfitl andt cBnfplly Quith( (Be- r&trictionsN © 9 | i
relinquish the dog to Pierce County Animal
a g iCcéniol, dr Rduest £h hppedlof the @ekldra® Nt s 0
tions.
Frickbés premises), provo
On April 28" 2008 the dog owner re-
quested in writing, an administrative re-
view, an appeal hearing, for the declaration

of Dangerous dog, of

befor e Audi tor 6s desi

Notably missing from this sworn application is the out-

en

n

9

hi

Q@Stephen Greer, neighbor Wendy Vissering testified

(Continued on page 21)
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(Continued from page 20)

come of the fAadministratiyv
the warrant, Boman should have confirmed that missing de-
tail to assess whether the dangerous dog declaration he issued
pertaining to the dog he impounded in 2008 and under his
supervision while quarantined was upheld or vacated. Fur-
thermore, had Boman reviewed the licensing file, he would
have found that Gooner was licensed with the county not as a
dangerous dog, but as an
deed, because Mr. Ringener was on disability, PCAC staff
told Ms. Kelso that it would only cost $10 to license Gooner
as an altered male. The county furnished proof of a payment
detail listing Gooner as a non-dangerous, licensed dog.

This detail also would have alerted him to the fact that
Gooner6s status as
no probable cause existed for any criminal violation, the ba-
sis for the warrant evaporated, and the latter part of his state-
ment below (i.e., Gooner was subject to dangerous dog re-
straints) was provably false:

The dog AGooner o was d
in April of 2008 and is not to be out with
out a leash and muzzle or in a securely en-
closed and locked pen or structure.

In this regard, Boman allegedly committed a violation
voiding the search warrant ab initio. See Franks v. Delaware,
438 U.S. 154 (1978) (holding that officer who knowingly or
recklessly made false statement that served as basis of
courtédés probable cause fin
the warrant and excludes fruits of the search to same extent
as if probable cause were lacking on face of the affidavit). As
stated in State v. Moore, 54 Wn.App. 211, 214-15 (1989), the
AiFranks hearing was insti
ance of warrants based on information gathered as a result of
government al mi sconduct . o

Pierce County Superior Court Judge Stolz signed the
search warrant based on
Ringener violated two laws i PCC 6.07.040 (failure to con-
trol/comply with dangerous dog restraints) and PCC 6.07.035
(notification of status of dangerous dog). However, both
crimes assumed that Gooner was in fact dangerous on Oct.
29, 2010. In not obtaining the hearing Mr. Ringener re-
quested and paid for, within the time frame mandated by the
county code, his constitutional rights were violated both in
failing to provide him the hearing but also in seizing him by
flawed warrant over two years later. On Oct. 29, 2010,
Gooner was not a dangerous dog, and the court wrongly as-
sumed that any appeal by Mr. Ringener resulted in affir-
mance. Hence, the presumed unfavorable (to Ringener) out-
come of the administrative review hearing was necessary to
Judge Stolzdéds finding of p

I argued | iability on th
Fourth Amendment rights against unreasonable searches and
seizures, for which compensatory damages (including gener-
al s) , reasonabl e attorneyd
punitive damages) arise under 42 U.S.C. § 1983 and 42
U.S.C. § 1988. Federal liability also arises under the Fifth
and Fourteenth Amendments with respect to deprivation of

t
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dangerd

e
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dfieatrBatméhi ald cdreS S Uanc e
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property without due process. State claims include the inten-
tiokal@o¥td of WrRersiBrftr@spads b Shatteld 8 wiich Qn6-U
tional distress damages follow (see Birchler v. Castello Land
Co., 133 Wn.2d 106, 115-16 (1997)) and malicious prosecu-
tion in wrongful issuance of search warrant (see Turngren v.
King Cy., 38 Wn.App. 319 (1984), rev. o.g., 104 Wn.2d 293
(1985)). Note that malice means improper or wrongful mo-
tives or in reckless disregard of rights of plaintiff, which I
fohtdn®d cRised hB}@ 9 Senior Owner .o

On Nov. 9, 2010, Boman executed the search/seizure
warrant for Gooner, taking Gooner and issuing Mr. Ringener
a Notice to Post Bond, Vicious Animal notice. On Nov. 10,
2010, Mr. Ringener petitioned the hearing examiner for the
release of Gooner. Supporting statements accompanied the
Ye§uestN A or befoft 90847 a.n€ that dhyl BydclientsTadk&
Lynette Fisher whether they could visit Gooner, a request
PCAC Manager Tim Anderson denied.

This demand for hearing, coupled with request for visita-
tion, confirms the harm suffered by my clients in having
Gooner removed under the color and compulsion of law,
fedrify e wouldPR Rile& 4n® He$ would never see him
again. Indeed, Ms. Kelso had such a visceral, anxiety-ridden
reaction that she vomited uncontrollably over the sleepless
night following his seizure. Mr. Ringener also lost sleep at-
tending to Ms. Kelso. My clients do not have children to-
gether, though they have tried for years. Gooner was like a
son to them, sleeping next to Mr. Ringener, being addressed
like a child, allowed to rest on their couch and bed, and rou-
tinely cared for through regular tooth-brushing, nail-grinding,

0 warr af

On Nov. 10, 2010, at 4:08 p.m., Anderson authorized
Goonerdés release from TPCH
permanently rescinded any determination of Gooner as dan-
WdroBsdtherbbg vaclt@gd i Apr. 142 068 defbrgninaion of t
dangerous.

My clients settled the Gooner claim with the county for
$4,500.

=

representation that
In re Appeal of Robert R. Olser§eattle HEX No. L-11-001

On Feb. 22, 2011, on my motion to dismiss, Seattle Hear-
ing Examiner Sue A. Tanner reversed the declaration of Mr.
Ol sends dog Honey as dange
eut hanasi a) . Seattl e Ani mg
dog Honey a Dangerous Dog pursuant to municipal law
based on the following allegations:

Incident #1: On August 21, 2010 between
1630-1 700 hour s, AiHoneyoO
fenced back yard of 3719 East Highland
Drive in Seattle, and was lying on the side-
0 b a byhie in CHRdM Dfe that AddrdssS Al o t N e

Co uwotnye nf owa | kietd! aptaisntd, MiyH o
bit both women breaking the skin. The bites
were unprovoked. One of the victims re-

f e esived rfediSal theatmedtNfdt hel fjdiried 0 G

(Continued on page 22)
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and three sutures were required.




(Continued from page 21)

Incident #2: On August 21, 2010 at ap-
proximately 1730 hours, two women
walked past 3719 East Highland Drive in
Seattl e, and saw
grass alongside the sidewalk in front of that
house. As they wal
tacked and bit one of the women. The bite
was unprovoked and resulted in a two-inch
laceration and two puncture wounds the
victimds | eg. The
treatment for her injuries and Steristrips
were required to close the woun@he vic-
tim was also placed on antibiotics.

fi Ho n €

ked

vict

Boiling down each incident into the germane constituent
parts, we find:

Complainant #1 (of 2) in Incident #1: Re-
ceived no medical treatment. The incident
report suggests the complainant stated it
was fAmore of a scrape.

[«

Complainant #2 (of 2) in Incident #1: One
laceration with three sutures.

Complainant #1 in Incident #2: One lacera-
tion not requiring sutures; two puncture
wounds not requiring sutures.

At Facts, paragraph 6, one sees that the City already cited
Mr. Olsen for three counts of violating SMC 9.25.084(G)(1)
(permit animal to inflict unprovoked bite on human being) T
two counts for Incident #1 and one count for Incident #2, to
which he defaulted. SMC 9.25.084(G)(1) provides, with
added emphasis:

It is unlawful for the owner to:

G. Permit any animal when unprovoked on
public or private property to:

1. Bite a human being causing less than

severe injuryas defined in  9.25.023E of
the Seattle Municipal Code].]
I n now decl aring Honey

9.25.020(G)(1), and citing specifically to SMC 9.25.023(E)
(see page 3 of the Order appealed from), one sees how the
City has <characterized the
achieve an advantage in Seattle Municipal Court on the cita-
tions, only to later recharacterize them, in flat contradiction,
from causing fAless than se
defined in SMC 9.25.023(E), in order to then declare Honey
dangerous T a classic example where estoppel principles ap-
ply.

I asked the Examiner to dismiss on two grounds i collat-

Q eral, equitable, and judicial estoppel, as well as lack

of factual basis.

Collateral, Judicial, Equitable Estoppel

As noted above, Mr. Olsen defaulted on Citations
12401113 (as to Incident #1) and 12401112 (as to Incident
¥%2. Thésé defhuitsnBt act@ally halikl ®een litigated, have
no offensive collateral estoppel effect against Mr. Olsen in
PhB prbceeding RéhdihBldésOhavidgl chosen to characterize
the incidents as subject to SMC 9.25.084(G)(1), they do
serve to defensively estop the City from now claiming that
those injuries were
| FoY if M€ Glsenl fohghtdhe ciu@idhsl aifd odt, the City would
still have what it had desired from the outset T viz., findings
of committed arising from Honey allegedly having inflicted
three fAless than severe i

The City characterized
than severe injury, o as
establish liability under SMC 9.25.084(G)(1).

Those findings havi
Cityds admission that
citing as such), followed by the finding of committed prior to
withdrawal or dismissal of the citations by the City, estops
the City from later claiming that one or more of the alleged
bites is now fAsevere.o To
City to make one representation, pocket a fee from that repre-
sentation, and then turn around and make a directly contra-
dictory representation for a more onerous purpose.

This is a classic case of defensive estoppel used to bar
subsequent criminal and regulatory action by government
when litigating the same issues, whether applying collateral
estoppel (Clark v. Baines, 150 Wn.2d 905, 912-13 (2004)"),
judicial estoppel (Cunningham v. Reliable Concrete Pump-
ing, Inc., 126 Wn.App. 222 (2005)(prevents party from gain-
ing advantage by asserting one position before a court and
then later taking a clearly inconsistent position before the
court), and equitable estoppel by government doctrine
(Kramarevcky v. DSHS, 122 Wn.2d 738 (1993)).

a

ng

Lack of Factual Basis
A fAdangerouso
who, in relevant part:

ani mal

[W]hen unprovoked, inflicts severe injury
on or kills @ human beingé o n
private property.

B iSevere injuryo
ida ngRs iPrblevadtpard N d er

under
SMC

[A]ny physical injury that results in broken

ni 1nnri A< a < Al Ao c e t han
That the matters were not
consideration if the City attempted to use the defaults against Mr.
Ol sen. That the City commenoc)
severe injuryo and did not d
tion of default renders the
posite when used against the City, who began the action and asked
for such findings.

(S
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(Continued from page 22)

bones or disfiguring lacerations requiring
multiple suturesor cosmetic surgery.

The plain language of SMC 9.25.020(G)(1) evaluates a

dogo6s b e-hasvah mdividuali using the indefinite
and singular article fia hu
Ahuman beings. o

SMC 9.25.023(E) also plainly requires proof that the sin-
gle inflicted injury causes more than one broken bone

(Abr ok#®n monenor e than onmn@)
and that those |l aceration
require Amultiple sutures.

There is no ambiguity in reading singularity versus plu-
rality in SMC 9.25.020(G)(1) and SMC 9.25.023(E).

Viewed against each complainant, we find insufficient
evidence of severe injury irrespective of collateral estoppel/
admission:

Complainant #1 (of 2) of Incident #1: No
medical treatment means no sutures or sur-
gery. No claim of broken bones exists.
Hence, no severe injury

Complainant #1 (of 2) of Incident #1: One
laceration with three sutures does not suf-
fice to prove more than one laceration,
much | ess one t Heade,
no severe injury

i s

Complainant #1 (of 2) of Incident #I:
While a two-inch laceration and two punc-
tures may constitute more than one lacera-
tion, Steri-Strips (i.e, not sutures) were used
and the complainant required no surgery.
No evidence suggests that both the two-
inch laceration and punctures were ever
(and, more importantly, still are)
fidisf i geanceinageverle injury

Any attempt to pool injuries into one composite com-
plainant, so to speak, fails the plain language of SMC
9.25.020(G)(1), which tracks injury per capita, not in toto.

The City responded, cal
Afabsurdo in certain respec
I n reply, particularly t
of committed fAprovide yet
ma | dangerous. See, SMC 9.

a close reading of SMC 9.25.020(G)(2) proves this position
to also lack merit. SMC 9.25.020(G)(2) defines as dangerous
an animal:

Whose owner has been previously found to
have committed a civil violation of
9.25.084.G or has been convicted of a crime
under 12A.06.060 of the Seattle Municipal
Code and whose owner _is found to have
committed a violation of either 9.25.084.G

q

h

or 12A.06.060 of the Seattle Municipal
Code with respect to the behavior of the
same animal.

SMC 9.25.020(G)(2) (emphasis added). On the date that Mr.

Olsen was found to have committed the violations of SMC

9.25.084(G) (1), he had not
madimmieti tnedd® & Sc i0OWiPI0 S\eido It @t it d]

fconvicted of a crime und e

citations were found committed, Mr. Olsen had no prior find-

ings of committed.
| a Eu@hbrifiote] 1R Bitatibnd 1240 F1 B farfd t12-40‘1’1'1‘2 (both
' parfdf &ade 2088161 wek GoundicOnim$itéd loIS¥pk. Bon
02010, at the same time, pertaining to the same incidents, as
part of one case, over a month after the alleged incident.
Thus, the only way that SMC 9.25.020(G)(2) would apply is
if, subsequent to Sept. 30, 2010, Mr. Olsen was found to have
committed a violation of SMC 9.25.084(G) or SMC
12A.06.060 with respect to new behavior of the same animal.

As an aside, the Order did not identify SMC 9.25.020(G)
(2), so that perceived alternative basis is not properly before
the Examiner or part of the underlying decision to declare her
fdangerous. O
The City wanted to have its cake and eat it, too, I argued.

Due process requires that the public have a meaningful op-
portunity to be heard, but more fundamentally, adequate no-
tice of what conduct is proscribed. SMC 9.25.023(E) effectu-
ates this by clearly and unambiguously specifying precisely

gh & 1 89hs§NPt Gt es a fisevere
numer osi ty. There is nothi
SMC 9.25.023(E) to observe

on a person requires more than one disfiguring laceration
requiring multiple sutures or more than one broken bone.

The City cited to State v. Smith, 158 Wn.App. 501, 505
(2011) and Puget Sound Energy v. DOR, 158 Wn.App. 616,
620 (2011). However, these are nonexistent citations. Per-
haps the City meant to refer to PSE v. DOR, --- P.3d ---, 2010
WL 4613189 (11, 2010), which states at *2:

iStatutory interpretat
statut eds plaailé8 WmEani n

at 704, 229 P.3d 791. We discern the plain

meaning from the ordinary meaning of the
) l anguage at issue, the
i n g JateMprovision® bnd &) aditory BcRedd t 1 0 N

[ S . as a whole. Lake, 168 Wn.2d at 704, 229
e CiH3y 69, EveR hbuPhOveClool @ ank t he
anot Bréader shidicty cdntexdt, vk dofnbt i N g
25 . 04Rdé ®herk 2nd leBslathre HaserdtPip-nded
cluded them, and we cof
t hat al |l of t he |

Lake, 168 Wn.2d at 704, 229 P.3d 791.
1d., at *2. Importantly, the court states:
If we determine that the statute is unam-

biguous after reviewing its plain mean-
ing, our inquiry ends. Lake, 168 Wn.2d at

(Continued on page 24)
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(Continued from page 23)
704, 229 P.3d 791. Only if the statute is
ambiguous do we consider the legislative
history and circumstances surrounding
the statute to determine legislative intent.
Lake, 168 Wn.2d at 704, 229 P.3d 791.
Courts also avoid interpreting a statute in a
way that leads to an absurd result because
we presume the legislature did not intend an
absurd result. SEIU Healthcare 775NW v.
Gregoire, 168 Wn.2d 593, 620, 229 P.3d
774 (2010).

Id. (emphasis added). Accordingly, the
whether SMC 9.25.023(E) is ambiguous

first question is
. If not, then the

ii nquiry ends. o0 As stated

tonumerosityi Nt he phr ase ihatregultsp
in broken bones or disfiguring lacerations requiring multiple
sutures[| . ] 02 Thus, there 1is n
analysis, including review of legislative history or intent as
found in SMC 9.25.010(A). And besides, the SMC does not

trump the Washington State or United States Constitutions,
thanks to the Supremacy Clause. U.S. Const. Art. VI, cl. 2.

If the City wants to be able to declare a dog dangerous for
inflicting a severe injury that involves a single bite-single
broken bone, or single laceration-40 stitches, it need only
change the definition, as did Spokane County, which defines
severe injury as:

Any physical injury which results in a
broken bone, disfigurement, or laceration
requiring suture(s) or surgery.

SCC 5.04.020(24) (2007). Similarly, if the City now
reads its definition as too difficult to prove and underbroad,
then it is welcome to amend the code to define what consti-
tutes a fAsutureodo and what
context of Amul tiple sutu
reading of SMC 9.25.023(E) creates absurd results in the
context of SMC 9.25.084(G)(1), describing a bite causing
il ess than
and single laceration-40 stitches scenarios clearly fit within
the Al ess than severe inj
ing absurd about strictly and precisely reading the code as
stated, since it provides a sliding scale of injury with differ-
ent regulatory outcomes, or two routes to declaring a dog
dangerous i i.e., one finding of committing a less than severe
injury followed by a second finding of committing less than
severe injury; or one incident involving severe injury.

Reading SMC 9.25.023(E) to require proof of more than
one broken bone or laceration makes sense in that it attempts
to upgrade dogs to the dangerous category where they ag-
gressively attack and repeatedly bite or maul a single victim,

? As noted below, a single physical injury resulting in cosmetic
surgery also provides a basis for declaring a dog dangerous.
While the term ficosmetic sur
contemplate situations where a single laceration is so severe
as to warrant surgical intervention rather than closure by
sutures.

s eV er e-simgle praken Yoned

u

instead of biting once and retreating, as in submissive fear-
biting. A truly dangerous dog will bite repeatedly, without
provocation, resulting quite easily in more than one broken
bone, more than one disfiguring laceration requiring multiple
sutures, or a physical injury resulting in cosmetic surgery.

That the City has now seen the limitations of its danger-
ous dog code does not mean that Honey and Mr. Olsen must
bear the brunt of the restrictive drafting, particularly where
the government seeks to use its powers of compulsion to im-
pair Mr . Ol senbés constitut
Mr . Ol sen does not pr omot e
simply demands that the City play by the rules it created, by
meeting its burden of proof, and applying the definitions it
enacted as law.

On Feb. 22, 2011, Examiner Tanner rejected the judicial
a dtGpNeargumbnf) Rtin€tha€ @aN be no ambi
hysical injury

the same bites
neefan Osé@S0E S

same victim, or fl ess

some victims and fiseve

The exact distribution of injury types would

be a question of fact for hearing.'

coul d h{
APd SHEHEGE

(o]

FN 1. Even if a determination on the issue
of collateral estoppel was appropriate in
this case, it would not apply because the
issue decided on the citations was not what
type of injury was caused, but rather,
whet her il ess t han
caused. The issue here
injuryo was also cause
the two are not inherently mutually exclu-

sive.

S e

Instead, the Examiner resolved the case on statu-

tofy Brou® rd fArequireso means

Fr es. 0 Il ndeed, the Cityods
Although surprisingly restrictive, the lan-
guage used in the

Thejar 9!l esbbt@ain on

struction. The language clearly states that a

FRECHOEYinHENES . reher e

that results ino eithe

2) Adi sfiguring | acer a

pl e sutures or cosmet.

only a single injury is required, that injury

must include either more than one broken

bone, or more than one laceration that is

both disfiguring and requires either multiple

sutures or cosmetic surgery.

V]

def i
i ts

ryo

3 Note that this third prong appears to allow for declaring a dog
dangerous without regard to the number of lacerations or broken
bones. It simply states that_
cosmetic surgeryo is a sever’e
bitten by Honey required cosmetic surgery.

(Continued on page 25)
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(Continued from page 24) or in their mouths) of the dogs being involved in the
recent attack on Sara.
€ [T]here was no -iseverle injuryo as a re
sult of the first biting incident. 9. Identification of Forte and Ember as the dogs that
¢ Consequently, there Mas r?ttgcke(‘}i ar, byMreLeean Ms. Haroldson were
juryo under the Code afp a baéseéi?lnlp Otos 8fithemttaﬁeg ygfgc‘érAdams
ond biting incident.
10. No photos of the other mastiffs were shown to Mr.
Honey is no longer regarded as dangerous under Lee and Ms. Haroldson for the purposes of the iden-
the city code, and her death sentence has been lifted. tification.
City of Seattle v. Julie Lohr,Seattle Municipal 11. Defendant testifies that the dogs were crated in the
Court Nos. 202912969 & 202912981 house all throughout the morning except for time
. N when they were let outside for a short period and
Julie Lohros two dogs, a I bvere M@ightof te DeferRidhtt al@ifes. AME T i [C
Staffordshire Terrier, were accused of severely injuring Tom
Leeds dog Sara as he wal kgqgd elr. b Ms . us e.
City issued several citations to Ms. Lohr, including two PZ \{htness )f\lathan Lohr son oIhDefengant was present
counts of SMC 9.25.084(D)(1) [permit dog to cause property at home on the day of the atta}ck and testified the
damage]; two counts of SMC 9.25.084(A) [permit dog to be dogs were crated at all relevant times.
at-large]; and two counts of SMC 9.25.084(G)(1) [permit dog
to bite domestic animal]. Ms. Lohr timely contested and after 13. Forte and Ember have been shown at numerous dog
a trial, Judge Francis deVilla found as follows: shows.
1. On May 15, 2010 at approximately noon Complain- 14. Neither dog has shown aggressive propensities to-
ant, Mr. Tom Lee was walking his dog Sara in the ward other dogs at the dog shows or otherwise.
City of Seattle.
Based on these findings, Judge deVilla concluded that the
2. In the proximity of the intersection of NE 105" and | City failed to show by evidentiary preponderance that Forte
Alton Ave NE Mr. Lee and Sara were set upon by | and Ember were the dogs who attacked Sara. Instrumental in
two large dogs. achieving victory was the challenge to the prehearing photo
identification. Due process attaches to the pretrial identifica-
3. The two dogs, identified by Mr. Lee and w~itness E:atlloo r;e wsllrkoncoewdn uor et So (?Sehcqga;eségﬁ t 'h €
Laura Haroldson as fmagbjtles Q). @bty 25KR 93 wath/afsh. 666”6‘69
her causing severe injury. (1981). A pretrial identification procedure violates due proc-
ess i f the procedure is fsp
4. Ms. Haroldson witnessing the attack arrived at the | rise to a very substantial likelihood of irreparable misidentifi-
location and was able to halt the attack by offering | ¢ a t iSauma v. Billiard, 89 Wn.2d 430, 438 (1977) (quoting
Mr. Lee and Sara refuge in her vehicle. Simmons v. U.S., 390 U.S. 377, 384 (1968)). The showing of
a single photograph is impermissibly suggestive. State v.
5. Neither Lee nor Haroldson saw where the dog came | Maupin, 63 Wash.App. 887, 896 (1992). Where the line-up is
from before or went to after the attack. formed with the defendant appearing as the only potential
suspect, as the fAonly poss
essarily suggestive. State v. Traweek, 43 Wash.App. 99, 103
6. Humane Enforcement Officer Susan Adams was | (1986) Amplifying the risk of error of eyewitness identifica-
dispatched to the location of the attack to investigate tion, at a level of magnitude beyond the scientifically-proved
the event. problems with cross-race identification (see State v. Jaime,
168 Wn.2d 857, 870-71 (2010) (noting relevance of cross-
7. Officer Adams investigation lead her to the residence | racial identification on accuracy of witness identification), is
of the Defendant Julie Lohr who resides at the inter- | the difficulty of cross-species identification.
section of the attack based on information that two
bull mastiffs, Forte and Ember reside at the home.
8. Defendant with Officer Adams present removes the
animals from their respective crates for inspection
and found no evidence (i.e.; blood on their muzzles @g\
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ALS Elects Executive Committee

The following people were elected to serve on the Animal
Law Section Executive Committee for 2011-2012:

El i zabet h “ L or rHe&ed lasttdar Lioreietis,
now taking over as chair of the section. Lorrie has a full-time
animal law practice in the Seattle area. She previously served
as chair of the section in 2008-09. Lorrie received a JD and a
Masters of Law from the University of Washington.

Claire Loebs Davis, Chair-Elect. Claire will chair the section
next year. She is a litigator with Wilson Sonsini Goodrich and
Rosati, and focuses on animal law in her pro bono work. She
is a former legal consultant for Best Friends Animal Society,
and graduated from the University of Michigan law school.

Sofia Miguel, Immediate Past Chair. The Executive Com-
mittee wishes to thank Sofia for her service this past year as
section chair. Sofia will continue on the committee this year as
immediate past chair. Sofia is a personal injury attorney in
Puyallup, and graduated from the Seattle University of Law.

Wynn Kerr, Secretary/Treasurer. Wynn has been a member
of the section since it began nearly 10 years ago. She is an
attorney at Stoel Rives LLP. Wynn received a LLM from
DePaul University School of Law and a JD from the Indiana
University School of Law.

Adam Karp, At-Large Member. Adam founded the section,
and has served on the committee continuously since then. He
is currently the Vice Chair of the ABA Animal Law Commit-
tee. Adam has a fulli time animal law practice in Bellingham,
and graduated from the University of Washington law school.

Matthew Kiffin, At-Large Member. Matthew joins the com-
mittee as an attorney with 28 years of experience. He is a solo
practitioner specializing in personal injury law. He graduated
from Suffolk University law school.

Genevieve Pisarski, At-Large Member. Genevieve joins the
committee following her retirement after four years as in-
house counsel with the Washington Department of Revenue,
preceded by nine years as committee counsel for the state Sen-
ate. She graduated from the Seattle University law school.

Gemma Zanowski At-Large Member. Gemma is the presi-
dent of Tough Love Pit Bull Rescue, and a legal advisor to the
Washington League of Humane Voters. She will be a clerk
with Kitsap County Superior Court, and graduated from of the

EVENT CALENDAR

February 24-26, 2012

9th Annual National Animal Law Competitions

UCLA School of Law

Competition among law schools presented by the Center for
Animal Law Studies at Lewis & Clark School of Law, in col-
laboration with the Animal Legal Defense Fund. Provides law
students an opportunity to develop knowledge in the field of
animal law while honing their written and oral advocacy skills.
More information is available at: http://law.Iclark.edu/centers/
animal_law_studies/events/national_animal_law_competition/

March 2 —4, 2012

North American Conference for Critical Animal Studies
Canisius College, Buffalo, New York, USA

This 11th annual conference will be focused on how economic
markets locally, nationally, and globally affect animals.

More information is available at: http:/ /
www.criticalanimalstudies.org/conference-for-critical-animal-
studies/north-american-conference-for-cas/

July 7-8, 2012

Animal Law — European, American and Asian Concepts
University of Zurich, Switzerland

This conference will bring together academics and animal ad-
vocates from around the world, including speakers from the
United States, Germany, Switzerland, Austria, and India.
More information at: http://www.rwi.uzh.ch/lehreforschung/

postdocs/animallaw.html

July 27-30, 2012

Taking Action for Animals Conference

Washington, DC

This annual educational conference, sponsored by the Humane
Society of the United States, is designed to motivate, inform,
and inspire anyone whood |
Participants will learn about issues ranging from factory farm-
ing to animal fighting, and leave with the tools to take action.
More information at: http://www.takingactionforanimals.org
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