vide more than a “vague statement” that everything is confidential, which “will tie the
mediator’s hands.” Nor should an attorney
at the outset state that “nothing is confidential,” and then later change his mind as
the mediation progresses.
Should I include exhibits? Exhibits can be crucial, says Ireland. For example,
if the case is a condemnation matter, exhibits would help a mediator “figure out where
property is located in relation to highways,
freeways, and other services to know how
the taking will actually affect the properties at issue.” However, she cautions against
going overboard: “I would say for the most
part to keep it simple,” only including exhibits that would assist the mediator and
are critical to your client’s position.
Is there a rule of thumb regarding
length of submissions? Parties should
keep their submissions as short as possible.
“Parties should not expect a mediator to
spend more than an hour total preparing for the mediation,” advises Ireland.
Accordingly, “materials from each party
should not take a mediator more than 20

or 30 minutes at the outside to review,”
she says. “It does not hurt if they are even
shorter than that.”
How should I submit my materials? Ask the mediator how she would like
the materials sent to her if she has not already instructed you on that issue. Ireland
asks parties to e-mail her submissions unless there are more than 20 pages. In that
circumstance, she requests service of the
materials to her office. Other mediators
prefer to have materials faxed.
Is there anything I have to do
before the mediation if I have already submitted my written materials? Even if a party has turned in written submissions, Ireland advises attorneys
to speak with mediators in advance of
the mediation. The ex parte no-contact
rule that applies to communications with
judges does not apply to communications
with mediators. Ireland usually initiates
contact: “I ask questions such as how opposing counsel gets along, whether there
is any strife between the attorney and client,” and whether it is best to keep par-

ties separated. Issues that “affect the actual physical and emotional layout of the
mediation” do not have to be included in
written submissions, notes Ireland. They
can be addressed in an e-mail to the mediator or during a phone conversation.
The bottom line is that “it is better to talk
ahead of time than to have the mediator
blindsided,” says Ireland.
Other pre-mediation considerations
include ensuring that someone with
settlement authority is present at the mediation (or at least can be easily reached
by phone, regardless of time zone), and
preparation of demonstrative charts and/
or a damage summary for use during the
mediation if appropriate. You may also
want to prepare a proposed settlement
agreement that includes deadlines for
payment and the like. ◊
Allison Peryea is the associate editor for De
Novo, and a litigator at Rand L. Koler &
Associates, P.S.. She can be reached at allison@kolerlaw.com.

Practice Success 101:
Hey! You! Get Off of My Cloud
by Peter Roberts
loud computing — also known as
software as a service, or SaaS — is
remote electronic data storage on the
Internet. Unlike traditional methods
that maintain data on a computer or server
at a law office, data stored “in the cloud” is
kept on large servers located elsewhere and
maintained by a vendor.1 If you have used
Google Docs or Google Calendar, you have
been in the cloud!
The 2010 ABA Techshow featured
a track called “Practice in the ‘Cloud.’” I
attended the Techshow hoping to learn
more about this up-and-coming approach
to storage of law-office data. The bottom
line is:
1. It’s here.
2. It’s not going away.
3. Your ethical obligations, particularly
confidentiality of client information, still
apply.
Data stored on the web likely may be

moved to different servers as vendors optimize their efficiencies and follow their own
back-up policies for their customers’ data.
This means that multiple copies of your
clients’ data may come into existence.
Vendors offer several “models” for their
services. One model that you may be familiar with is backing up client data. This use
of the cloud is getting closer to mainstream
in a law practice. The service periodically
communicates with your computer system
and backs up what you have told it to back
up. The process goes on in the background
and is usually not noticeable. Vendors include Iron Mountain, Core Vault, and MozyPro, among others.2
Another model is to offer both software and service for handling your practice
needs such as time and billing, trust accounting, general accounting, documents,
notes, research, conflicts checking, and
e-mail. Vendors include Clio, Intuit, and
Rocket Matter. Ask these vendors how
they enable you to keep a usable copy of
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your data locally on your computer.
As opposed to back-up, “data storage”
is another model. Data storage vendors keep
your documents and allow controlled access
to the documents. You may allow a client
to see only his documents, for example, or
grant access to certain documents only to
certain employees in your office. Usually
copies of the documents are maintained
in your office as well. NetDocuments is a
leading vendor.
Another model is the “work-area”
concept. Here, you work within the
vendor environment to collaborate with
others who have permission to access the
work area. You may have heard of “deal
rooms” in this context. PBWorks is a
leading vendor.
A twist on the work-area concept is
the service offered by a company called
Legal Workspace. In this model, the vendor takes your software applications and
loads them onto its servers, allowing you
access to the programs and the informa-

tion they contain. Familiar software titles
such as Microsoft Office and Amicus Attorney are loaded (hosted) and maintained
on the vendor’s servers. An allied concept
is “exchange-server hosting.” With such
exchange-server hosting services, you gain
access to the advantages of networking and
remote access for Outlook’s folders, such as
calendar and e-mail, without the necessity
of a server in your office.
Yet another model is the legal “storefront” approach. Here, your website and the
storefront are linked to provide legal services
online. DirectLaw is a vendor in this arena.
All of the models described above
charge a fee per month per user or by
amount of server space you use. Interest-

ingly, Amazon.com is a major vendor of
the server space to many of these other
vendors. The WSBA Law Office Management Assistance Program provides a list
of questions to ask these online vendors as
part of your due diligence. Cloud computing is still very new and time must pass
as the kinks are worked out before lawyers
can feel completely confident of adding
such services into their practice mix. In
addition, the American Bar Association
is beginning an examination of the ethical
implications associated with lawyers using
these services. ◊
Peter Roberts is the practice management advisor with the WSBA Law Office Manage-

ment Assistance Program. He can be reached at
206-727-8237or peter@wsba.org and www.
lomap.org. He would like to thank the Rolling Stones for the use of a lyric from their song
“Get Off of My Cloud,” on the 1966 album
Got Live if You Want it.
Notes

1. See “Get Your Head in the Cloud,” ABA Journal, April 2010, at http://tinyurl.com/yhxrf47.
2. WSBA’s Law Office Management Assistance
Program (LOMAP) recommends two back-up
solutions. The first can be the web as described
from client data. The second is a “disk image”
of your entire hard drive. This image saves your
client data, programs, and operating system.

De Novo’s Legal Fiction Contest Winner

A Square With Surveillance Cameras
by Ralph Hua

Y

oung has no clue what the cop sitting in front of him is writing in his
notebook. The pen looks so small in
that guy’s hand, as if a bear was holding a twig trying to mark some signs on
the table. He wonders why it takes three
cops to ask him everything about nothing: name, age, birthplace — even gender. From midnight till now (4:00 a.m.),
he has been sitting in this pale cell (that
smells like a bleach factory), facing three
cops who never show any facial expression at the same time; and if they do individually, it’s never more than a flash of a
second. How do they manage to do that?
And how do they keep themselves awake
for these dumb questions and the silent
eternity in between when they seem to be
filling up pages for a one-word answer?
As much as he should be scared, Young is
actually more worried that his trip, which
he had been planning for years, might be
totally ruined.
Young comes from a remote village in
a remote province of China. It is the first
time he came to the nation’s capital, which
has the world’s biggest square and the
longest wall ever built. Rumor has it that
the wall is so long that even an astronaut
can see it from outer space. If there is one
thing that every Chinese person must do
in his life, it is to visit the capital city where
the past emperors, and, most importantly,
the dear leaders resided. Then, of course,
to stand on the wall that symbolizes this

All that’s left is to
meet with friends at
the square in front
of the palace before
dawn. After all,
the world’s largest
square is not too
hard to find. It’s a
foolproof plan.
great nation and watch the sunrise. After
saving money from his multiple summer
jobs and a near-heartbreaking sale of his
bike, Young can finally fulfill his dream
and duty. Now all that’s left is to meet
with friends at the square in front of the
palace before dawn. After all, the world’s
largest square is not too hard to find. It’s a
foolproof plan.
The night before, his excitement
haunts him. After a struggle to force
himself into sleep, he eventually surrenders, picks up his backpack, and walks
into the night.
Young arrives at the square about three
hours early. He has seen the square thousands of times on the TV screen but never
at midnight, especially when there is hardly
a soul around. The orange-colored light
from the lampposts, mixed with the cool
midnight breeze and possibly his own excitement, make him a little dizzy. He wan-
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ders aimlessly on
this gigantic empty
block of space;
his shadow
sways in the
light. Except
for one or two vehicles passing by occasionally
on the road at the far end of the
square, everything is so quiet that he thinks
if he stood still, he could actually hear the
earth rotating under his feet.
From time to time, he hears a
smooth electronic buzz from above, as if
a bug was circling around his head. He
looks around, and a blue eye on top of the
square light-pole catches his attention.
It is a round, motionless glass eye — a
surveillance camera, to be exact, and it is
staring at him like a curious child watching magic show.
I am not alone.
In fact, almost each light pole on the
square is equipped with four surveillance
cameras. They sit on the top, surveying the
whole square like ravens patiently waiting
for their prey to give up their last breath.
“That sure is something new for me,”
he says to himself. He had never before
seen so many surveillance cameras at the
same time; he doubts if he had ever seen
one in his whole life before. A sense of
insecurity starts to creep up his back. He
feels like a lone actor in the footlight, exposed to an invisible audience.

