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New PRA Exemption for
Body Camera Recordings

by Flannary Collins

Reprinted with kind permission of the Municipal Research and Services Center.
Note that although the June 9, 2016 deadline for agencies to adopt a body
camera program and take advantage of the exemption has passed, additional
deftails and deadlines still are important fo keep in mind, as discussed below.

Thanksto EHB 2362, there’sanew Pub-
lic Records Act (PRA) exemption for
body camera recordings. As | discuss
below, however, the new exemption
only applies to agencies with body
camera programs in effect as of June
9, 2016, so act soon if your agency
wants to take advantage of it.
Although the legislature did not
provide a categorical exemption (as
some states have done), EHB 2362
amends RCW 42.56.240 to create an
exemption for body camera record-
ings to the extent that nondisclosure
is essential for the protection of any
person’s right to privacy. So, if a body
camera recording meets the two-
prong privacy test establishedin RCW
42.56.050 (disclosure would be highly
offensive to a reasonable person
and not of legitimate concern to the
public), it is exempt from disclosure.
In my experience, the two-prong
privacy test can be tricky to apply.
Luckily, the new exemption details
specific body camera scenarios that
are presumed to be highly offensive,
thus meeting the first prong of the pri-
vacy test.Such scenariosinclude those
body camera recordings depicting:
¢ The interior of a place of resi-
dence where a person has
a reasonable expectation of
privacy;
e A minor;

e The body of a deceased
person; and

e The identity of a victim, or wit-
ness, of an incident involving
domestic violence or sexual
assault,

Of course,an agency will stilhave
to meet the second prong of the pri-
vacy test fo withhold such recordings,
and the highly offensive presumption
canberebutted by specific evidence.

The exemption for body camera
recordings containsanumber of other
unigue PRA features:

1. Fees, costs, and penalties
aren’t awarded to a person
who prevails in a PRA lawsuit
unless the agency withholds the
body camera recording in bad
faith or with gross negligence.

2. A person cannot request
“all” body camera recordings.
Instead, the requestor must pro-
vide some identifiers about the
specific recording they want,
such as: the name of the person
or police officer involved in the
incident; or the date and loca-
fion of the incident.

3. An agency can charge
redaction costs to the requestor,

(continued on page 3)
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Join a WSBA
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Connect with others in your
area of the law.

Why join a section?
Membership in one or more of the
WSBA's sections provides a forum for
members who wish to explore and
strengthen their interest in various ar-
eas of the law.

Who can join?
Any active WSBA member can join.

What are the benefits?

» Professional networking

* Resources and referrals

¢ eadership opportunities

* Being "in the know"

» Advancing your career

o Affecting change in your practice
area

o Skill development in involvement
with programs and the legislative
process

¢ Sense of community among peers

Is there a section that meets my
interest?

With 28 practice sections, you'll find at
least one that aligns with your practice
area and/or interest.

What is the membership year?
Oct. 1 to Sept. 30.

What about law students?
Law students can join any section
for $18.75.

What about new attorneys?
Newly admitted attorneys can join
one section for free during their first
year.

It's easy to join online!

Learn more about any section at www.
wsba.org/legal-community/sections.
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New PRA Exemption for Body Camera Recordings continued

such as those for pixelating and distorting the foot-
age, with some exceptions.

4. This exemption includes its own retention period,
requiring that body camera recordings be retained
for at least 60 days, after which they may be de-
stroyed.

5. Unlike most PRA exemptions, this exemption ap-
pears to be mandatory; the language reads that
law enforcement “shall not disclose a body worn
camera recording to the extent the recording is
exempt under this subsection.”

Here's the kicker though: the new exemption applies
only to body camera programs (including pilot programs)
in existence as of June 9, 2016. However, EHB 2362 is a bit
unclear asto what exactly an agency must do by the June
9,2016 deadline to take advantage of the new exemption.
Ourinterpretationis that an agency must have atleast one
body camera in use and at least some interim policies in
place governing camera use by the June 9,2016 deadline.
But, given this lack of clarity, your agency’s attorney should
be consulted on how to deploy by the deadline.

Agenciesdeployingbody camerasbefore June 29,2016
must then adopt formal body camera policies by October
7,2016 (120 days after the June 9, 2016 effective date).The
policies must address various factors including: (a) when
a body camera must be activated and deactivated; (b)
how officers are to be frained on body camera usage;
and (c) security rules to protect the data collected and
stored. Although they cannot take advantage of the new
exemption, agencies seeking to deploy body cameras on
or after June 9, 2016 must also adopt such policies before
deploying body cameras.

The exemption also has a sunset date of July 1,2019.In
addition, the legislature created a task force to examine
the use of body cameras, with a final report due to the
Governor and certain legislative committees by Decem-
ber 1,2017.The report will address various aspects of body
camera programs, including: the redaction costs assessed
to requestors, and the use of body cameras for gathering
evidence, surveillance, and police accountability.l believe
the reasoning behind the July 1, 2019 sunset date is that

the task force’s recommendations will then take the place
of the exemption created by EHB 2362.

So,ifyouragency isthinking aboutimplementing abody
camera program, consider doing so before June 9, 2016!
If you wait longer, you won’t be able to take advantage
of EHB 2362’s new body camera recordings exemption.

Have a question or comment about this information?
Let me know below or contact me directly at fcollins@
mrsc.org.

Aboutthe MRSC: The Municipal Research and Services
Center (MRSC) is a nonprofit organization that helps local
governments across Washington state better serve their
citizens by providing legal and policy guidance on any
topic. At MRSC, we believe the most effective government
is a well-informed local government, and as cities, coun-
ties, and special purpose districts face rapid changes and
significant challenges, we are here to help.

Administrative Law Section List
serve

The Administrative Law Section hasa®closed”list serve,
which means only current subscribers of the list serve
can send an email to the list serve.You can request fo
receive the list serve messages in a daily digest format
by contacting the list administrator below.

Sending Messages: To send a message to everyone
currently subscribedto thislist, address your message to
administrative-law-section@list.wsba.org.The list server
willautomatically distribute the email to all subbscribers.
A subject line is required on all email messages sent
to the list serve.

Responding to Messages: Use "Reply” to respond
only to the author of the email. Use “"Reply All” to send
your response to the sender and to all members of
the list serve.

If you have any questions, wish to unsubscribe, or
change your email address, contact the WSBA List
Administrator at sections@wsba.org.
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Angela Jones -
Public Service Grant Recipient

The Administrative Law Section was excited to award last
year’s law student grant fo Angela Jones, who graduated
thissummer from Gonzaga Law School.Below is a brief sum-
mary of Angela’s summer experience and the importance
of the support that the Section provided.

Angela Jones graduated from
Gonzaga University School of Law
in May 2016. Angela earned her
Bachelor’s in English/Language
Arts and tfeaching certificate from
Washington State University and
her Master of Science in Commu-
nications from Eastern Washing-
ton University. Prior to law school
Angela served as the Director of
Employment Services for Spokane
Public Schools with oversight of
recruitment, hiring, equity services, and as a member of
the labor management team.

Angela has a passion for serving her community and
has done so through various boards and organizations. This
passion continued throughout law school and led Angela
tosecure asummer externship with the Unemployment Law
Project (ULP) in Spokane. ULP is a non-profit organization
that provideslow-cost representation and free advice and
counsel to people in Washington state who have been de-
nied unemployment benefits or whose award of benefits is
being challenged.The grant from the WSBA Administrative
Law Section allowed Angelathe financial freedomtoserve
solely at ULP and not have to work a summer job. During
her externship, Angela had the opportunity to meet with
clients, prepare for employment hearings, and represent
clients in the hearings. The hands-on experience allowed
Angela to synthesize the information she learned in the
classroom and apply it in real-time - from drafting direct
examinations,to cross-examination,objectingontherecord,
giving closing arguments, drafting legal documents, and
filing appeals for clients.

Angelarecently accepted the position of Chief of Staff
for Eastern Washington University and is currently studying
to take the Washington state bar exam. The board of the
Administrative Law Section was thrilled to learn about
substantive legal experience that Angela had over the
summer and wishes her allthe bestin the start of her career.

Administrative Law

Legislative Session Report

by Richard Potter,
chair of the Section’s legislative committee

Bills Related to Administrative Law That Passed

House Bill 2332 removed an expiration date concern-
ing the filing and public disclosure of health care provider
compensation. The bill includes an amendment of Public
Records Act (RCW 42.56.400), adding an exemption for
documents, materials, orinformation obtained by the insur-
ance commissioner under chapter 48.05A RCW.

Senate Bill 6171 amended the Open Public Meetings
Act to (a) increase the civil penalty from $100 to $500 if a
member of an agency-governing body attends a meet-
ing in violation of the Act where agency action is taken
and (b) create a $1,000 penalty for subsequent violations.

Senate Bill2362 amended the Public Records Act (RCW
42.56) and added a new chapter to Title 10 RCW to (a)
establish public records provisions governing requests for
and disclosure of certain body-worn camera recordings
made by law enforcement and corrections officers while
in the course of their official duties, (lb) require law enforce-
ment and corrections agencies that deploy body-worn
cameras to adopt policies covering the use of body-worn
cameras,and (c) establish atask force toreview andreport
on the use of body-worn cameras by law enforcement
and corrections agencies.

House Bill 2530 requires the Washington State Patrol
to create and operate the Statewide Sexual Assault Kit
Tracking System and authorizes the Department of Com-
merce to accept private donations to fund the testing
of previously unsubmitted sexual assault kits and training
for sexual assault nurse examiners. The bill includes Public
Records Act (RCW 42.56) disclosure exemptionsforrecords
and information contained within the system.

House Bill 2584 provides that specified categories of
information obtained by the Liquor and Cannabis Board
in regulating marijuana commerce are exempted from
disclosure under the Public Records Act (RCW 42.56),
including information pertaining to financial institutions,
retiremnent accounts, building security plans, marijuana
fransportation, vehicle and driver identification data, and
account numbers or unique access identifiers issued to
private entities for fraceability system access.

House Bill 2663 amends the Public Records Act (RCW
42.56)torepealexemptionsfrom public disclosure of records
of certain defunct programs andreports,including railroad
company contracts filed prior to 1991 with the Utilities and
Transportation Commission, personal information filed with
the Bureau of Statistics, data collected by the Department
of Social and Health Services for a 2004 report on the pay-

(continued on next page)
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Legislative Session Report continued

ment system for licensed boarding homes, and records
related to the purchase of alcohol by an individual.

Senate Bill 6170 amends the Public Records Act (RCW
42.56) to exempt from disclosure financial and commercial
information relating to a municipal employee retirement
board’s investment in private funds if disclosure of that
information would reasonably be expected to result in
a loss to either the retirement fund or to providers of that
information. Two types of information are subject to public
disclosure: (1) the names of private funds and the amount
of retirement fund investment in those funds; and (2) the
aggregate quarterly performance results for the retirement
fund’s investments in a private fund.

Senate Bill 6177 modifies marijuana research license
provisions and includes amendment of the Public Records
Act(RCW 42.56) to exempt from disclosure proprietary finan-
cial, commercial, operations, and technical and research
information and data submitted to or obtained by the
Liuor and Cannabis Board in applications for marijuana
research licenses, or in reports submitted by the licensees.

Senate Bill 6356 amends the Public Records Act (RCW
42.56) to exempt from disclosure the following informa-
tion relating to a private cloud service provider that has
entered into a Criminal Justice Information Systems (CJIS)
agreement with the FBI: personally identifiable information
of employees and other security information of the cloud
service provider.

Senate Bill 6534 establishes amaternal mortality review
panel (subject to being funded), and includes an amend-
menttothe Public Records Act (RCW 42.56) to exempt from
disclosure information, documents, proceedings, records,
and opinionsrelated to the panel. It also provides that such
materials are exempt from discovery or infroduction intfo
evidence in civil or criminal actions and that the panel
and the Secretary of Health may only retain information
identifying facilities related to occurrences of maternal
deaths for the purpose of analysis over fime.

Bills of Interest That Did Not Pass

The Administrative Law Section’s Board of Trustees for-
mally opposed House Bill 2311 and Senate Bill 6456, which
would have amended the Administrative Procedure Act
(RCW 34.05) to provide that *No policy of any agency may
be enforced” unless the agency has first embodied that
policy in arule and filed the rule with the code reviser. The
Section’s comments made several points, including that
the bills would be a major change to the APA and would

conflict with current law that provides for “interpretive and
policy statements” adopted by agencies to be filed with
the Code Reviser,and that provide a process for petitioning
to convert policies to formal rules.

Inthe 2015 legislative session the Administrative Law Sec-
tion’s Board formally opposed Senate Bill 6019.The bill was
notpassedinthat session, but it was carried over and heard
in the 2016 session. As in the prior year, the bill passed the
Senate, the House passed asignificantly amended version,
the Senate refused to concur in the House amendments,
and the bill died.The Senate bill would have amended the
Administrative Procedure Act to provide that (o) a presiding
officer for an internal state agency administrative hearing
mustissue final orders and (b) an administrative law judge at
the Office of Administrative Hearings must issue final orders,
and (¢) to prohibit ex-parte contacts including *communi-
cationwith an agency employee thatrequires as part of an
employment evaluationthat apresiding officershalldecide
cases according to the agency head’s unwritten policies.”
The billas amended by the House would have deleted the
provisions concerninginitial and final orders and prohibited
anemployee or consultant of the agency from coercing or
improperly influencing a presiding officer of an adjudica-
tive proceeding under the Administrative Procedure Act,
but specified that an agency head’s expectation that a
presiding officer will consider written agency policies dur-
ing his or her decision making is not coercion or improper
influence.The Section’s comments pointed out a number
of statutory conflicts that would be created by the bill’s
passage and described several practical problems that
would be created for the conduct of agencies’ business.
Testimony by several agencies made similar points. While
the billed again failed to be enacted, the sponsor plans to
pursue the issues during the interim between the 2016 and
2017 sessions. The Administrative Law Section will work with
the WSBA Iobbyist to stay involved in that process.

Senate Bill 6464 would have amended the Administra-
tive Procedure Act to establish a two-year deadline for
issuing final decisionsin adjudicative cases and would have
added extensive verbiage to the APA concerning “judicial
review” of an agency'’s failure to meet the deadline. While
the Section’s Board did not issue a formal position state-
ment on the bill, it worked closely with the WSBA lobbyist
to explain several conceptual and drafting problems with
the bill that would have created significant confusion in
the statutes.

<)
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Help us make this newsletter more relevant to your practice.

If you come across federal or state administrative law cases that interest you and you would like to contribute a
summary (approx. 250 - 500 words), please contact Liz De Bagara Steen at liz@washingtonbusinessadvocates.com.

Administrative Appeals Performance Audit

By Richard Potter, chair of the Section’s legislative committee

On May 11, 2016, the Washington State Audiitor’s Office released an extensive performance audit report on administra-
tive appeals in the state. The audit report is available here: http://www.sao.wa.gov/state/Documents/PA_Administra-

tive_Appeals_ar1016691.pdf.

Overview of the Audit Report

The Executive Summary of the audit report explainsthat
two issues have generated particular controversy among
stakeholders in the administrative appeals process:

* Who should have final order authority, and what
degree of influence should an agency have on the
decision-maker, who is usually a hearing officer?

* How should agency policies that are not re-
flected in its rules (often referred to as “informal
guidance”) be considered in a hearing officer’s
decisions?

The audit team sought to answer three questions to
address these issues:

1. Are administrative appeals processes under-
standable?

2. Do administrative appeals processes appear
impartial?

3. How can the state strengthen the appearance
of impartiality?

The audit team identified 28 agencies that provide
pre-judicial review “appeal” opportunities to parties to
agency actions and proceedings. It selected nine appeal
processes for a more in-depth review.

The team’s recommendations are as follows:

Based on our review, we recommmend the Legislature
clarify statutory provisions relating to permissible
communications with judges and the role of informal
guidance in appeals.

We also offer recommmendations specific to each
agency reviewed, as well as suggestions forenhanc-
ing public perceptions while facilitating access to
appeadals.

We also identified noteworthy practices, both within
Washington andin other states, that agencies should
consider implementing.

On the first recommendation, regarding statutory revi-
sions, the audit report identifies RCW ftitles and chapters
where amendments could be placed, but the report does
notinclude specific language. It does present some agen-
cies’infernal practices on the subject, with the implication
that they are good models for addressing “permissible
communications with judges” and/or “the role of informall
guidance in appeals.”

The report makes it clear that the audit tfeam did not
fry to determine whether administrative appeal decisions
were in fact “impartial.” The report focused on processes,
on “fransparency,” and on public information matters that
it thinks affect the “appearance of impartiality.”

The Report’sThree-PartModel of Agency Appeals Processes

The auditreport categorizes agency appedals processes
as being “internal, “external,” or “mixed.” The identity of the
person/agency that issues the initial decision and the final
decision deftermines the process’s category.In an“internal
process,” anin-house agency hearing officer orthe agency
headissuesthe decisions.In an“external”process ahearing
officer from the Office of Administrative Hearings (OAH) ora
separate review body (e.g.,Board of Tax Appeals or Board
of Industrial Insurance Appeals) issues the final decision. In
a“mixed” process, an OAH hearing officer issues the initial
decision and the agency head (or delegate) issues the
final decision.

The report does not tie these categorizations to the
“independence” and “impartiality” issues that are signifi-
cant to evaluating the lawfulness and propriety of agency
efforts to influence appeal officers” decisions.

“Impartiality” and “Independence”
The audit report does not directly address the legal
and policy question that underlies reported stakeholder

(continued on next page)
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Administrative Appeals Performance Audit continued

concerns with the current administrative appeals process.
Thatis,should the person(s) with final decision authority and
responsibility (i.e.,agency “heads”—director,commissioner,
etc.) be able to direct orinfluence appeal officers’’ deci-
sions in any manner?

In other words, how “independent” should appeal
officers be in relation to agency heads? Appeal officers
are not legally independent in the same way courts are.
Rather, they are creatures of the legislative authority and
mission of the agencies whose cases they handle, and
they (even the “external” appeal bodies) are supposed to
implement agency policy. A concern evident in the audit
report is how such policies are communicated to appeal
officers and whetherthey are made known to case parties
and fto the general public.

Recommended Legislation
Regarding specific recommendations, the report
provides:

To improve perceptions of fairness and hearing
officers” impartiality, both within the agencies and
among stakeholders, we recommmend the Legisla-
ture:

* Amend RCW 34.05.455 regarding ex parte com-
munications with hearing officers by clarifying:

¢ Whattypesof commmunicationbetween manage-
ment and hearing officers are allowed

* When and in what capacity managers may
provide direction regarding a hearing officer’s
performance

e Amend Chapter RCW 51.52 regarding ex parte
communications with hearing officers by clarifying:

*  Whattypesof commmunication between manage-
ment and hearing officers are allowed

e When and in what capacity managers may
provide direction regarding a hearing officer’s
performance

* Add a new section to either Part Il or Part IV of
Chapter RCW 34.05 regarding the role of informal
guidance by clarifying:

* Inwhatcircumstanceshearing officersmay apply
informal guidance in developing administrative
decisions

*  Whether managers may require hearing officers
to apply informal guidance
e |If hearing officers may apply informal guidance,

clarify whether the hearing officers may apply
written guidance, unwritten guidance, or both.

Statements Regarding Specific Appeal Processes

The audit report sets forth information about the nine
appeal processes on which the audit team focused, end-
ing with recommendations for each agency. For seven of
the appeal processes the audit report makes the same
recommendation? as the following guidelines for the De-
partment of Revenue (DRS):

Whether or not statute isamended inresponse to our
recommendations, DRS could benefit by developing
internal guidance clarifying:

*  What types of communication between manage-
ment and hearing officers are allowed

* When and in what capacity managers may pro-
vide direction regarding a hearing officer’s perfor-
mance

Examples of internal guidance include but are not
limited to a code of ethics, a memo or an adminis-
trative policy.

The audit report does not explain, however, what the
substance of the “clarification” should be.

The auditreportrepeatedly references awell-publicized
2014 controversy at the Office of the Insurance Commis-
sioner (OIC), which involved a hearing officer’s disagree-
ment with asupervisor about whether it was appropriate to
discuss agency policy mattersthat could influence appeal
decisions.No recommendations are provided in the audit
report for OIC, however, which already had taken steps to
addressconcernsaboutindependence of hearing officers:

OIC developed andimplemented ascreening proto-
coldesignedto eliminate any potential or perceived
conflict ofinterest orex parte communications; it also
designated cases that would be routinely shiffed to
the OAH or specially assigned to the Commissioner
or a special appointment. The screening protocol
provides administrative controls regarding access
restrictionsto the hearing officer and hearing-related
information,and describes responsibilities for the vari-
ous types of appeals. In addition, the OIC recently
updatedhearing officer expectations,incorporating
management’s stated expectation that “businesses
and individuals regulated by the OIC have an op-
portunity to a fair hearing and impartial review of
decisions made by the Insurance Commissioner and
his staff.

(continued on next page)
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Administrative Appeals Performance Audit continued

Agency Response to Recommendations

The audit report includes a letter from the Director of
the Office of Fiscal Management (OFM), which provides a
“consolidated response” to the audit report on behalf of
OFM, the Board of Industrial Insurance Appeals, Board of
Tax Appeals, Health Care Authority, Office of Administrative
Hearings, and the departments of Employment Security,
Retirement Systems, Revenue, and Social and Health Ser-
vices.The letfter states that the agencies "do not believe a
statutory change is warranted. The Administrative Proce-
dures Act (APA) sufficiently and clearly addresses ex parte
communications between management and hearings of-
ficers regarding a case.” The response goes on to describe
the agencies’ current and soon-to-be-in-place policies
and practices that address the ex parfe communication
and “informal guidance” issues. It also addresses the non-
legislative recommendations made by the audit team.

1 While the audit is limited to the “appeals” process, this same
question can be asked in relation to initial administrative hear-
ings.

2 The audit report has some additional recommendations for
Medicaid benefit appeals concerning keeping current and
publishing “significant decisions.”

Join Our Section!

We encourage you to become an active member
of the Administrative Law Section. Benefits include
a subscription to this newsletter and networking
opportunities in the field of administrative law. Click
here to join!

The Section also has six committees whose
members are responsible for planning CLE programs,
publishing this newsletter, fracking legislation of in-
terest to administrative law practitioners, and much
more. Feel free to contact the chair of any com-
mittee you have an interest in for more information.
Committee chairpersons are listed on page two of
this newsletter, and on the Section’s website.
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Wade’s Eastside Gun Shop, Inc. v. Dep’t of Labor &
Indus., 185 Wn.2d 270, 372 P.3d 97 (2016)

By Katy Hatfield

In this Public Records Act (PRA) case, the Supreme Court
upheld a $500,000+ penalty against the Department of
Labor and Industries (L&l) and addressed two novel ques-
tions about the PRA. First, the Supreme Court determined
that a frial court has discretion to calculate penalties for
non-disclosure on a per-page basis by defining the term
“record” to mean a single page. Second, the Supreme
Court determined that L&l does not qualify for the inves-
tigative records exemption unless L&l can show that non-
disclosure of a specific document is essential for effective
law enforcement.

This case stemmed from a records request made by
The Seatftle Times to L&l regarding L&l’s then-pending in-
vestigation oflead exposure to workersremodeling Wade's
Eastside Gun Shop. L&l responded within the required
five days and explained that the records were part of an
open investigation and would not be available until the
investigation closed. L&l did not disclose all the responsive
documents until almost eight months later. The trial court
imposed penalties against L&l for five separate periods of
time: (1) the period of time between The Seattle Times’
PRA request and the date that L&l’s investigation closed
(80.02 per page per day); (2) the period of time between
when the investigation closed and when L&l notified the
investigated companies of the PRA request ($0.25 perpage
per day); (3) the period of time between when L&l sent
notice to the investigated companies and the deadline
L&l set for those companies to obtain a protective order
(80.01 per page per day); (4) the period of time between
L&I’s deadline for the companies and the superior court’s
order mandating disclosure ($1.00 per page per day); and
(®) the period of time between when the superior court
mandated disclosure and the date that L&l actually pro-
duced the records ($5.00 per page per day).

The Supreme Court affirmed the trial court’s PRA penal-
fies for each of the five periods. In so doing, the Supreme
Court determined that it was not an abuse of discretion
for the trial court to determine that a single page met the
broad definition of the term public record, which includes
“any writing.”The Supreme Court also determined that L&l’s
investigation did not qualify for the investigative records
exemption because L&l's investigation was dissimilar to
an open criminal investigation where legitimate reasons
might exist to withhold information.Rather, businesses being
investigated by L&l know of the investigation.

(continued on next page)
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Woodland Park Zoo v. Forigang, 192 Wn. App. 418, 368
P3d 211 (2016), as corrected (Feb. 3, 2016)

by Jeff Litwak

Division | applied the Telford factors to the Woodland Park
Zoological Society (WPZS) and concluded that the WPZS is
the functionalequivalent of agovernment agency subject
to the PRA.

In 2002, Seattle entered into a 20-year operations and
management agreement, granting the WPZS exclusive
authority to manage and operate the Zoo. WPZS is a non-
profit corporation formed in 1965 “for charitable, scientific
and educational purposes ...." The agreement does not
require WPZS to comply with the PRA, except that “records
pertaining to the veterinary management and treatment
of Zoo animals in its care” must be disclosed. The agree-
ment also requires public participation in various reports,
plans and capital projects, and requires notice and op-
portunity for public participation for regularly scheduled
WPZS Board meetings.

Fortgangsent aletterto WPZSrequesting certainrecords
pursuant to the PRA. Some of the requests sought records
relating to medical care and generaltreatment of the Zoo’s
elephants.Otherrequestssoughtinternaldocuments about
apublic relations campaign WPZS undertook to counteract
criticism of its elephant program.WPZS provided documents
related to ifs treatment of the elephants, acknowledging
that it is required to disclose animal records under the
agreement. It declined to respond to the other requests,
asserting it is not a government entity and therefore not
subject to the PRA.

The court started its analysis by citing Telford v. Thurston
County Bd.of Comm’rs,95Wn. App. 149, 161 (1999), which
held that a nongovernment entity may be subject to the
PRAifitis “the functional equivalent of a public agency for
agivenpurpose.”In Telford,the court adopted afour-factor
balancing test for determining whether a nongovernment
entity is the functional equivalent of a public agency for
purposes of the PRA: “(1) whether the entity performs a
governmentalfunction; (2) the level of government funding;
(3) the extent of government involvement or regulation;
and (4) whetherthe entity was created by government.”95
Wn. App.at 162. Analysis under Telford must be grounded
in the unique factual circumstances present in each case.
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Regarding the government function factor, the court
quickly concludedthat operating azoo doesnot necessarily
implicate any function unique to government, noting that
the Cougar Mountain Zoo in Issaquah has been privately
owned and operated. The court did explain that WPZS
shares some nominal similarities to a government agency
given its commitment to the public interest, but that was
not sufficient to conclude WPZS performs a government
function.

Regarding the government funding factor, the court
noted that WPZS receives some funding from the City from
alevy, the general fund, and grants; but this is not the ma-
jority of its funds. In 2013, faxpayer money accounted for
only 16 percent of WPZS’s revenue. WPZS earns most of its
revenue from private donations, investments, and selling
Zoo-related goods and services. The court then noted that
Washington courts have consistently concluded that the
government funding factor weighs in favor of applying the
PRA only when a majority of the entity’s funding comes
from the government,

Regarding the governmentinvolvement andregulation
factor, the court explained that the City retains some over-
sight authority over certain aspects of Zoo management,
including animal acquisition and disposition; the City retains
ownership of the Zoo premises and facilities in addition to
“all appurtenances, fixtures, improvements, equipment,
additions and other property attached or installed in the
Premises during the Term” of the agreement. It also retains
the naming rights for the Zoo and Zoo facilities. Further, the
mayor, the Parks Department superintendent, and the City
Council Park Committee, are each authorized to appoint
one person fo WPZS’s Board of Directors, for a total of three
City-appointed board members. As of 2014, only three of
the 38 members of the WPZS Board of Directors were ap-
pointed by government.

Finally, regarding the government creation factor, the
court quickly noted that the WPZS is a non-profit corpora-
tion created by private citizens; as such, the government
played no role in WPZS’s creation.

Perhaps goading the Washington Supreme Court a bit,
the Court of Appeals noted in a footnote, *We note the
Washington Supreme Court has yet to apply the Telford
test. See Worthington v. Westnet, 182 Wn.2d 500, 508, 341
R3d 995 (2015) (stating that the Telford factors, though in-
structive,hadlimited applicability in determining whethera
multijurisdictional drug task force was subject to the PRA).”
Not surprisingly, Fortfgang did file a petition for review at
the Supreme Court (Wash. Sup. Ct. No. 928461, filed Mar. 2,
2016).Stay tuned to see if the Supreme Court accepts the
Court of Appeals’ invitation.

(continued on next page)
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Washington Trucking Ass’ns v. State, 192 Wn. App. 621,
369 P3d 170 (2016)

By Gabe Verdugo

A tfrucking trade association and trucking carriers sued
the Employment Security Department (ESD) after the de-
partment conducted audits and concluded that owner/
operators of trucking equipment leased by the carriers
were the carriers’ employees. Based on this determination,
the ESD assessed additional unemployment taxes. The as-
sociation and carriers alleged that the ESD targeted the
trucking industry and rigged the audits, requiring auditors
to find an employment relationship and additional tax li-
ability. The trial court dismissed the lawsuit.

Onreview, the court of appeals considered whetherthe
doctrine of exhaustion of administrative remedies applied.
Administrative remedies must be exhausted if the relief
sought canbe obtained through an exclusive oradequate
administrative remedy. The court found that the available
administrative process provided a sufficient remedy for the
carriers’ tortious interference claim to the extent that the
claim was based on the allegation that the reclassification
of owner/operators was improper. However, the court also
held that the applicable remedy provision of the Employ-
ment Security Act did not provide an exclusive remedy for
determining whether the ESD had an improper purpose
or used improper means in imposing the tax assessments.
Thus, the court concluded that the exhaustion of remedies
doctrine didnotbarthe carriers’tortiousinterference claims
tothe extentthatthe claims were based on allegationsthat
the ESD had an improper purpose or exercised improper
means in reclassifying owner/operators.

State v. Doe I, 192 Wn. App. 612, 369 P.3d 166 (2016)
By Stephen Manning

This case required Division lll of the Court of Appeals to
analyze the Public Records Act (PRA) in relatfion to sex
offender registration laws. On the one hand, a person
convicted of a sexual offense has a duty fo register with
locallaw enforcement. The Washington State Patrolis then
required to maintain a central registry of all sex offenders.
However, the State Patrol is not permitted to release the
names of level one sex offenders, which is considered the
category of those least likely to re-offend, provided that the
offenderfollows certainregistration obligations.Any offender
who satisfies the statutory requirements can be relieved
of the obligation to register by filing an action in superior
court. In a companion case, Donna Zink had requested,
via a PRA request, sex offender registration information in
order to post the names of all level one sex offenders living
in Benton County. John Doe is one of the John Does who
obtained a permanent injunction against the release of
records maintained by the State Patrol. In the companion
case, the permanent injunction was granted at the trial
courtlevel, but then later overturned at the Supreme Court
(No.90413-8).

After the permanent injunction, Doe filed a motion to
redact allidentifying information from the registration docu-
mentsorinthe alternative, to sealthe court file.His argument
wass that the statutory protection from disclosure of his level
one status will be undone by his statutory right o seek relief
from that status. That is, his right to seek relief from his level
one sex offender designation could only be done via filing
a petition in court, which normally keeps files open to the
public.Whether a file can be sealed or redacted depends
on the following five factors: (1) the proponent of closure
must show acompelling need, (2) any person presentwhen
the motionismade must be given an opportunity to object,
(3) the means of curtailing open access must be the least
restrictive means available for protecting the threatened
interests, (4) the court must weigh the competing interests
of the public and of the closure, and (6) the order must be
no broader in application or duration than necessary. The
Court of Appeals reversed the trial court on the first factor,
and found that Doe had shown a compelling need due
to Ms. Zink’s ongoing efforts to learn his identity—that is, his
right to obtain relief from registration has been chilled by
the threat of the possible disclosure of his identity by the
frial court.However, because the trial court had found that
there was no compelling interest, it did not consider the
other factors and thus, did not consider the weights of the
individual and public interest in releasing the documents.
As a result, the court remanded to the trial court to bal-
ance these factors.
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Manage your membership anytime, anywhere at www.mywsba.
org! Using myWSBA, you can:

* View and update your profile (address, phone, fax, email,
website, etc.).

* View your current MCLE credit status and access your
MCLE page, where you can update your credits.

* Complete all of your annual licensing forms (skip the pa-
perl).

e Pay your annual license fee using American Express, Mas-
terCard, or Visa.

e Certify your MCLE reporting compliance.

*  Make acontribution to the Washington State Bar Foundation
or to the LAW Fund as part of your annual licensing using
American Express, MasterCard, or Visa.

e Join a WSBA section.

* Register for a CLE seminar.

e Shop at the WSBA store (order CLE recorded seminars,
deskbooks, etc.).

* Access Casemaker free legal research.

* Sign up for the Moderate Means Program.
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INFORMATION FOR YOUR CLIENTS

As a service to its members and the public, the WSBA publishes consumer information on various legal top-

ics in English and Spanish topics:

Alternatives to Court

Consulting a Lawyer

Criminal Law

Dissolution of Marriage (Divorce)
Landlord/Tenant Rights

Law School

Lawyers’ Fund for Client Protection

Legal Fees

Probate

Revocable Living Trusts
Signing Documents
Trusts

Wills

Gotowww.wsba.org/News-and-Events/Publications-Newsletters-Brochures/Consumer-Information or contact
the WSBA Service Center at 800-945-WSBA or 206-443-WSBA.. Sales tax is applicable to all in-state orders.
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Disclaimer

The Administrative Law newsletter is published as a service to the members of the Administrative Law Section of
the WSBA. The views expressed herein are those of the individual contributing writers only and do not represent
the opinions of the writers” employers, WSBA, or the Administrative Law Section.
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