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RULES FOR ENFORCEMENT
OF LAWYER CONDUCT (ELC)

Adopted: October 1, 2002
As Amended: January 2, 2008

-- With the Published Purpose Statements-
As published with the Proposed Rules at 145 Wn.2d, AdvaneetS¥o. 11,
April 16, 2002. Per the customary practice of the Supremet Ciber purpose
statements from the GR 9 Statements were publishedhe@tproposed rules, but
not adopted by the Supreme Court as part of the adoptexd rilbe Supreme
Court adopted the rules as proposed, with no changes.

General Purpose Statement for the Rules for Enforcement of Lawyer Conduct

These proposed Rules for Enforcement of Lawyer Conduct (ELC) are to replace the Rules for
Lawyer Discipline (RLD) that were adopted in 1983. These proposed rules were developed by
the Discipline 2000 Task Force of the Washington State Bar Association and the Washington
Supreme Court. The Report of the Task Force is available at http://www.wsba.org/
2001/2dk/report.ntmor by contacting the Reporter for the Task Force, Randy Beitel, Senior
Disciplinary Counsel, Washington State Bar Association, 1325 4™ Ave, Suite 600, Seattle, WA
98101, (206) 727-8257, randyb@wsba.org

The ELCs are based on the RLDs, but include significant substantive, structural, and style
changes. The substantive changes are designed to improve the operation of the lawyer discipline
system and enhance the confidence of the public and the profession in the discipline system.
The Discipline 2000 Task Force reviewed the ABA Model Rules for Lawyer Disciplinary
Enforcement (1996 ed., as amended February 1999) and the ABA Standards for Imposing
Lawyer Sanctions (1991 ed., as amended February 1992) that provide an alternative structure for
a discipline system. The Task Force has recommended keeping the basic system established by
the RLDs, but has used these ABA model rules for guidance in developing a number of the
proposed changes. However, many of the proposed substantive changes are not based on
model rules. They are based instead on the considered experience of the Discipline 2000 Task
Force participants.

In developing the ELCs, the Task Force went through a three-step process. The Task Force first
considered substantive changes by preparing rule changes to the RLDs. These may be viewed
at the above website address. A second step was to take the RLDs with all of the proposed
substantive changes and reorganize the rules to present more clearly how a matter progresses
through the discipline system. To the extent feasible, the rules that provide substantive authority
and duties were placed in the context of the action that is authorized or the duty that is
established rather than in a listing of the actor’s authority and duties. This is particularly the case
for the rules that previously listed the authority and duty of the Disciplinary Board [RLD 2.3(f)], the
Review Committees [RLD 2.4(d)], and Disciplinary Counsel [RLD 2.6(b),(c) & (d)], as well as the
rules that previously listed the rights and duties of grievants [RLD 2.9] and respondent lawyers
[RLD 2.8(a) &(b)]. The thirteen titles of the RLDs have been reorganized into sixteen titles of the
proposed ELCs. To the extent possible, these titles, and the rules within them, have been placed
in chronological and logical order. The product of this second step may also be viewed at the
above website address. The third step was to take the reorganized rules, now being referred to
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as the ELCs, and to work on clarifying the language. The product of this third step is referred to
as the clarified version of the ELCs, and it is this version that accompanies these comments.

The clarification and style changes are to improve readability and provide consistency. In large
part we have followed the Guidelines for drafting and Editing Court Rules, 169 F.R.D. 176 (1996)
used by the Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States. This resulted in a number of stylistic conventions:

 Words of Authority. We have generally eliminated the use of the word “shall,” because it
was used inconsistently in the RLDs. As indicated in ELC 1.3(r), we generally used “must” to
indicate “is required to” and “may” to indicate “has discretion to,” “is permitted to,” or “has a right
to.” “Should” is generally used to indicate “recommended but not required.” There are
exceptions, most notably in the hearing officer standards at ELC 2.6(d). Because these are taken
from the Code of Judicial Conduct that uses both the “shall” command and the “should” command
to distinguish different duties, we have used “shall” and “should” as they are in the CJC. The
other exception is that in Title 12 dealing with Supreme Court review, “should” has the same
meaning as it is given in the RAPs.

» Active Voice, Present Tense, Singular. We have made numerous changes to put the rules
into active voice, with a present tense and the singular whenever possible without changing the
meaning of the rule.

» Sentence Length. We have attempted to keep the sentences short and direct, although this
was not always possible.

* Verbosity. We have found that many words and phrases are unnecessary, and that nothing
is lost by deleting them.

« Syntax. We have carefully examined clauses that state modifications, conditions and
exceptions, to determine whether these are best put at the beginning or end of a sentence, or
whether the sentence can be restructured without the clause.

» Organization. We have reorganized various sections to locate related matters together and
to provide a logical and chronological flow. We have also added some additional enumeration to
make long sections visually easier to grasp. In some instances, we have used bullet points to
make a list easier to read. We have only used bullet points where there is little need to cite the
specific bulleted information, e.g. ELC 1.5.

» Definitions. We have expanded the definitions section at ELC 1.3 to include a number of
terms that are used throughout the ELCs.

« Terminology. The term “chairperson” has been replaced with the more succinct term
“chair.”
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TITLE 1 — SCOPE, JURISDICTION, AND DEFINITIONS

ELC 1.1 SCOPE OF RULES

These rules govern the procedure by which a lawyer may be wmehjedisciplinary sanctions or actions
for violation of the Rules of Professional Conduct adoptethéyVashington Supreme Court.

Purpose
This rule is derived from the introductory language and section (i) of RLD 1.1. The substantive
grounds for discipline, previously located in RLD 1.1(a) — (h) and RLD 1.1(j) — (p), have been
deleted to eliminate duplication between the Rules of Professional Conduct (RPC) and this rule,
consolidating into the Rules of Professional Conduct all of the substantive provisions related to
lawyer conduct. The former sections of RLD 1.1 are relocated as follows:

(a8). Relocated to a new RPC 8.4(i).

(b). Relocated to a new RPC 8.4()).

(c). Language as to violation of oath relocated to a new RPC 8.4(k). Language regarding
violation of duties as a lawyer deleted as being vague and obsolete language that has
not established definition.

(d). Relocated to a new RPC 1.2(f).

(e). Relocated to a new RPC 5.5(c).

(f). Incorporated into amendment to RPC 8.1.

(g). Relocated to a new RPC 8.5(b).

(h). Relocated to a new RPC 5.5(d).

(). Incorporated into ELC 1.1.

(). Incorporated into ELC 1.5 and a new RPC 8.4(]).

(k). Relocated to a new RPC 8.4(m).

(). Relocated to a new RPC 5.5(e).

(m). Incorporated into ELC 1.5 and a new RPC 8.4(l).

(n). Incorporated into ELC 1.5 and a new RPC 8.4(]).

(0). Deleted in favor of duplicate provision in RPC 8.4(a).

(p). Relocated to a new RPC 8.4(n).

ELC 1.2 JURISDICTION

Any lawyer admitted, or permitted by rule, to practiae in this state, and any lawyer specially admitted
by a court of this state for a particular case, is stubgethese Rules for Enforcement of Lawyer Conduct.
Jurisdiction exists regardless of the lawyer’s residen@uthority to practice law in this state.

Purpose
This rule is derived from RLD 1.2, with modifications to coordinate with the language of rule 8.5 of
the Rules of Professional Conduct. The Task Force added the “or permitted by rule” language to
include persons such as military JAG officers who may be permitted to represent some military
personnel in state courts without any actual admission by a Washington court.

ELC 1.3 DEFINITIONS

Unless the context clearly indicates otherwise, terms instbese rules have the following meanings:

(a) "Association” means the Washington State Bar Association.

(b) "Bar file" means the pleadings, motions, rulings, deosi and other formal papers filed in a
proceeding.

(c) "Board" when used alone means the Disciplinary Board.
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(d) “Chair” when used alone means the Chair of the Diswpyi Board.
(e) “Clerk” when used alone means the Clerk to the DiscipliBoard.
(N “Disciplinary action” means sanctions under rule 13.1 amdamitions under rule 13.5.
(9) “Final” means no review has been sought in a timedpion or all appeals have been concluded.
(h) “Grievant” means the person or entity who files awmince, except for a confidential source under
rule 5.2.
(i) “Hearing officer” means the person assigned under rule 1(012@), when a hearing panel has been
assigned, the hearing panel chair.
() “Mental or physical incapacity” includes, but is not limiteg insanity, mental illness, senility, or
debilitating use of alcohol or drugs.
(k) "Panel" means a hearing panel under rule 10.2(a)(2).
() “Party” means disciplinary counsel or respondent, excepules 2.3(h) and 2.6(e) “party” also
includes a grievant.
(m) “Respondent” means a lawyer against whom a grievancdes éir a lawyer investigated by
disciplinary counsel.
(n) "APR” means the Admission to Practice Rules.
(0) “CR” means the Superior Court Civil Rules.
(p) “RAP” means the Rules of Appellate Procedure.
(0) “RPC” means the Rules of Professional Conduct adopted byaiséington Supreme Court.
(r) Words of authority.

(1) “May” means “has discretion to,” “has a right’tor “is permitted to”.

(2) “Must” means “is required to".

(3) “Should” means recommended but not required, except:

(A) in rules 2.3(h) and 2.6, “should” has the meaning ascribed in the Code of Judicial
Conduct; and
(B) in title 12, “should” has the meaning ascribed 1o the Rules of Appellate Procedure.

Purpose
Sections (a), (b), (c), and (k) are derived from RLD 12.15 with no substantive change. Section (f)
is derived from RLD 11.2(a) with no substantive change. Section (j) is derived from RLD 10.2
with the change that “excessive use of alcohol or drugs” is changed to “debilitating use of alcohol
or drugs.” Other definitions in this section are new, but are intended only to improve the clarity of
the rules, not to effect substantive changes to the rules.

ELC 1.4 NO STATUTE OF LIMITATION

No statute of limitation or other time limitation rests filing a grievance or bringing a proceeding under
these rules, but the passage of time since an act of misttayaturred may be considered in determining
what if any action or sanction is warranted.

Purpose
This rule is derived from RLD 12.10 with no substantive change.

ELC 1.5 VIOLATION OF DUTIES IMPOSED BY THESE RULES

A lawyer violates RPC 8.4(and may be disciplined under these rules for violating slingposed by
these rules, including but not limited to the following duties:

(i) respond to inquiries or requests about matters under inastigrule 5.3(f);

(ii) file an answer to a formal complaint or to an amendrteea formal complaint, rule 10.5;

(i) cooperate with discovery and comply with hearing orderss 0e11(g) and 5.5;

(iv) attend a hearing and bring materials requested byplirsiy counsel, rule 10.13(b) and (c);
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(v) respond to subpoenas and comply with orders enforcing subpodeal).13(e);

(vi) notify clients and others of inability to act, rule 14.1;

(vii)discontinue practice, rule 14.2;

(viii)  file an affidavit of compliance, rule 14.3;

(ix) maintain confidentiality, rule 3.2(f);

(x) report being disciplined or transferred to disability ingcstatus in another jurisdiction, rule 9.2(a);
(xi) cooperate with an examination of books and records 1fuls

(xi)notify the Association of a trust account overdraft, fulied(d);

(xiii)  file a declaration or questionnaire certifying compliandd RPC 1.15A, rule 15.5;
(xiv)  comply with conditions of probation, rule 13.8;

(xv)  comply with conditions of a stipulation, rule 9.1;

(xvi)  pay restitution, rule 13.7; or

(xvii) pay costs, rule 5.3(f) or 13.9.

Purpose
This rule is derived from RLD 1.1(j), (m) and (n) with no substantive changes.

TITLE 2 — ORGANIZATION AND STRUCTURE

ELC 2.1 SUPREME COURT

The Washington Supreme Court has exclusive responsibilitthenstate to administer the lawyer

discipline and disability system and has inherent power totama appropriate standards of professional
conduct and to dispose of individual cases of lawyer disciplinedesadbility. Persons carrying out the

functions set forth in these rules act under the Supremd’€authority.

Purpose
This rule is derived from RLD 2.1 with no substantive change.

ELC 2.2 BOARD OF GOVERNORS

(a) Function. The Board of Governors of the Association:
(1) supervises the general functioning of the Disciplinary Boardew committees, disciplinary
counsel, Association staff, and adjunct investigative sekin
(2) makes appointments, removes those appointed, andafidswies as provided in these rules; and
(3) performs other functions and takes other actions providetthese rules, delegated by the
Supreme Court, or necessary and proper to carry ouitiesd
(b) Limitation of Authority . The Board of Governors has no right or responsiliitityeview hearing
officer, hearing panel, or Disciplinary Board decisionsecommendations in specific cases.
(c) Restriction on Representing RespondentsFormer members of the Board of Governors and former
Presidents of the Association are subject to the rastricon representing respondents in rule 2.13(b).

Purpose
Sections (a) and (b) of this rule are derived from RLD 2.2 with no substantive change. Section (c)
is derived from RLD 12.5 with no substantive change.
Cross Reference Note: RLD 12.14 that provided for the Board of Governors or the Disciplinary Board to
establish priorities for processing investigations and proceedings has been deleted in favor of the general
provisions of ELC 2.2 for the Board of Governors to supervise the general functioning of the discipline
system.
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ELC 2.3 DISCIPLINARY BOARD

(8) Function. The Board performs the functions provided under these wgésgated by the Board of
Governors or Supreme Court, or necessary and properryootdrits duties.
(b) Membership.

(1) Composition. The Board consists of not fewer than three nonlawyenbees, appointed by the
Court, and not fewer than one lawyer member from each cgsignal district, appointed by the
Board of Governors.

(2) Qualifications. Lawyer members must have been active members of tloeiassn for at least
seven years.

(3) Voting. Each member, including the Chair and the Vice Chair, lvéhetonlawyer or lawyer, has
one vote.

(4) Quorum. A majority of the Board members constitutes a quorumthere is a quorum, the
concurrence of a majority of those present and voting cotestibction of the Board, so long as
at least seven members vote.

(5) Leave of Absence While Grievance Is Pending. If a grievance is filed against a lawyer member of
the Board, the following procedures apply:

(A) the member initially decides whether to remain on tbarB or take a leave of absence until
the matter is resolved;

(B) if the member chooses to remain on the Board, théli€tsrReview Officer must promptly
provide a confidential summary of the grievance to the®oaGovernors with a copy to the
member;

(C) the Board of Governors should then, or at any theeeafter it deems appropriate, determine
if the member is so impaired from serving on the DiscipyrBoard that the member should
take, or continue to take, a leave of absence to pritedhtegrity of the discipline system.
In making this determination, the Board of Governors shoattider, among other things,
the facts, circumstances, and nature of the miscondegedll the possible outcome, and the
extent of public concern regarding the matter;

(D) the Board of Governors’ deliberations are confidentighll materials of the Board of
Governors in connection with such a matter are confidentiaksmnkeleased under rule 3.4(d)
or (e).

(c) Terms of Office The term of office for a Board member is threergyeaNewly created Board
positions may be filled by appointments of less than tiieees, as designated by the Court or the Board
of Governors, to permit as equal a number of positioqasible to be filled each year. Terms of office
begin October 1 and end September 30 or when a successoehagppeinted, whichever occurs later.
Members may not serve more than one term except asvibeprovided in these rules. Members
continue to serve until replaced, except a memberia t#r office ends immediately if a disciplinary
sanction is imposed.

(d) Chair. The Board of Governors annually designates one lawyer arevhlthe Board to act as Chair
and another as Vice Chair. The Vice Chair serves ialisence of or at the request of the Chair.

(e) Unexpired Terms The Board of Governors fills unexpired terms in lawyembership on the
Board. The Supreme Court fills unexpired terms in nonlawyeninership. A member appointed to fill
an unexpired term will complete the unexpired term of thebee replaced, and may be reappointed to a
consecutive term if the unexpired term is less than 18 month

(N Pro Tempore Members If a Board member is disqualified or unable to fimgtthe Chair may, by
written order, designate a member pro tempore. A memimetempore must have either previously
served on the Board or be appointed as an alternate Beantenby the Board of Governors if a lawyer
or by the Supreme Court if a nonlawyer. Only a lawyer mawjpointed to substitute for a lawyer
member, and only a nonlawyer to substitute for a nonlawyertae
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(g) Meetings The Board meets regularly at times and placestériohnes. The Chair may convene
special Board meetings. In the Chair’'s discretion, thar@anay meet and act through electronic,
telephonic, written, or other means of communication.
(h) Disqualification.
(1) A Board member should disqualify him or herself fropaaticular matter in which the member’s
impartiality might reasonably be questioned, including, butimited to, instances in which:

(A) the member has a personal bias or prejudice concernpragtya or personal knowledge of
disputed evidentiary facts concerning the matter;

(B) the member previously served as a lawyer or was trigawitness in the matter in
controversy, or a lawyer with whom the member practices dawes or has previously
served as a lawyer concerning the matter, or such lawyerhas been a material witness
concerning the matter;

(C) the member knows that, individually or as a fiducidrg,rnember or the member’s spouse or
relative residing in the member’s household, has an econoteiest in the subject matter in
controversy or in a party to the matter, or is an offideector, or trustee of a party or has
any other interest that could be substantially affectethbyoutcome of the matter, unless
there is a remittal of disqualification under section (i);

(D) the member or the member’s spouse or relative residitige member’s household, or the
spouse of such a person:

(i) is a party to the matter, or an officer, directar trustee of a party;
(i) is acting as a lawyer in the matter;
(iii) is to the member’s knowledge likely to be a matew#hess in the matter;

(E) the member served as a hearing officer or hearing psraber for a hearing on the matter,
or served on a review committee that issued an admonitidghetdawyer regarding the
matter.

() Remittal of Disqualification. A member disqualified under subsection (h)(1)(C) or (KXL)may,
instead of withdrawing from consideration of the mattascldse on the record the basis of the
disqualification. If, based on such disclosure, the partieslawyers, independently of the member’s
participation, all agree in writing or on the record tiit member’s relationship is immaterial or that the
member’s economic interest is de minimis, the member ismger disqualified, and may participate in
the matter. If a party is not immediately available, member may proceed on the assurance of the
party’s counsel that the party’s consent will be subsety given.

() Counsel and Clerk. The Executive Director of the Association, under thectiva of the Board of
Governors, may appoint a suitable person or persons ts aotasel and clerk to the Board, to assist the
Board and the review committees in carrying out their fanstunder these rules.

(k) Restriction on Representing RespondentsFormer members of the Disciplinary Board are subject
to the restrictions on representing respondents in rule 2.13(b)

Purpose

Section (a) is derived from RLD 2.3(f)(9) with no substantive change.

Section (b) is derived from RLD 2.3(a) with the following substantive clarifications and changes:
Subsection (b)(3) is derived from RLD 2.3(a)(5), with the clarification that the Chair and Vice
Chair of the Board can vote.

Section (b)(4) is derived from RLD 2.3(a)(3), modified to clarify that the quorum is not lost
when a member recuses from a particular matter; however, a minimum of seven members
must vote for the Board to take action.

Section (b)(5) is derived from RLD 2.3(a)(4), modified to provide that when a grievance is filed
against a member of the Board, that member has the discretion to decide whether to remain
on the Board during the pendency of the grievance, unless the Board of Governors acts to
direct the member to take a leave of absence. The rule provides for the Conflicts Review
Officer [ELC 2.7] to provide a confidential summary of the grievance to the Board of Governors
and indicates factors for the Board of Governors to consider.
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Section (c) is derived from RLD 2.3(b) with no substantive change.

Section (d) is derived from RLD 2.3(c) with no substantive change.

Section (e) is derived from RLD 2.3(d) with no substantive change.

Section (f) is derived from RLD 2.3(e), but clarified to provide for pro tempore members to be
appointed to consider all matters during the period that the member is disqualified or unable to
serve, without the need for appointment on individual cases.

Section (g) is derived from RLD 2.3(g), but is modified to give the Chair greater discretion in
convening meetings.

A new Section (h) is added to provide standards for when Board members should disqualify
themselves from matters. The new subsection adds provisions modeled after those portions of
Canon 2 and Canon 3 of the Code of Judicial Conduct that are relevant to a volunteer board. In
addition the RLD 6.7(c) prohibition on a Board member reviewing a matter that the member heard
as a hearing officer or participated in a review committee ordering an admonition is added as
subsection (h)(1)(E).

A new section (i) allows for remittal of the disqualification and is modeled after the remittal
provision in Canon 3 of the Code of Judicial Conduct.

Section (j) is derived from RLD 2.3(h) with the position of Counsel to the Board added to the
position of Clerk to the Board.

Section (k) is derived from RLD 12.5 with no substantive change.

Cross Reference Note: Much of ELC 2.3 is derived from RLD 2.3, but consistent with the reorganization of
the rules to present more clearly how a matter progresses through the discipline system, the specific
substantive authority previously set out in RLD 2.3(f) have been moved to the following titles:

RLD 2.3(f)(1) is moved to ELC 11.2, ELC 8.2(c), and ELC 8.3(d).

RLD 2.3(f)(2) is moved to ELC 11.2.

RLD 2.3(f)(3) is moved to ELC 11.3.

RLD 2.3(f)(4) is moved to ELC 9.1(c)(2).

RLD 2.3(f)(5) is moved to ELC 10.9.

RLD 2.3(f)(6), providing for Board review of dismissals by review committees, is eliminated.

RLD 2.3(f)(7) is moved to ELC 2.5(f) where this duty is transferred to the Chief Hearing Officer.

RLD 2.3(f)(8) is moved to APR 21.5(b).

ELC 2.4 REVIEW COMMITTEES

(a) Function. A review committee performs the functions provided uridese rules, delegated by the
Board or the Chair, or necessary and proper to cairioduties.

(b) Membership. The Chair appoints three or more review committeethrele members each from
among the Board members. Each review committee comdisteo lawyers and one nonlawyer. The
Chair may reassign members among the several committeesimteram or permanent basis. The Chair
does not serve on a review committee.

(c) Review Committee Chair The Chair of the Disciplinary Board designates onenbe of each
review committee to act as its chair.

(d) Terms of Office. A review committee member serves as long as the mamberthe Board.

(e) Distribution of Cases The Clerk assigns matters to the several review d¢theas under the Chair’s
direction, equalizing the committee’s caseloads as possible

(f) Meetings. A review committee meets at times and places datedidy the review committee chair,
under the general direction of the Chair of the Disciplinaoar8. In the review committee chair’s
discretion, the committee may meet and act through etecirtelephonic, written, or other means of
communication.

(g) Adjunct Review Committee Members. Notwithstanding other provisions of these rules, if deemed
necessary to the efficient operation of the disciplineesysthe Board may authorize the Chair to appoint
former Board members as adjunct review committee reesnfor a period deemed necessary by the
Chair, but those appointments terminate at the end d¢étheof the Chair making the appointment. The
Chair may remove adjunct review committee members when deamgropriate. The Chair may
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appoint adjunct review committee members to existingervemiommittees or may create adjunct review
committees. An adjunct member has the same authortyegular review committee member and must
comply with rule 2.3(b)(5) but is not otherwise a Board membe

Purpose

Section (a) is derived from RLD 2.4(d)(6) with no substantive change.
Section (b) is derived from RLD 2.4(a) with no substantive change.
Section (c) is derived from RLD 2.4(b) with no substantive change.
Section (d) is derived from RLD 2.4(c) with no substantive change.
Section (e) is derived from RLD 2.4(e) with no substantive change.
Section (f) is derived from RLD 2.4(f) with no substantive change.
Section (g) is a new provision to allow former Board members to be appointed as adjunct Review
Committee members to assist the Board when necessary.
Cross Reference Note: Much of ELC 2.4 is derived from RLD 2.4, but consistent with the reorganization of
the rules to present more clearly how a matter progresses through the discipline system, the provisions on
specific substantive authority previously set out in RLD 2.4(d) have been moved to the following titles:

RLD 2.4(d)(1) is moved to ELC 5.6 (c) & (d).

RLD 2.4(d)(2) is moved to ELC 5.3(c).

RLD 2.4(d)(3) is moved to ELC 8.2(a).

RLD 2.4(d)(4) is moved to ELC 5.6.

RLD 2.4(d)(5) is moved to ELC 7.1.

ELC 2.5 HEARING OFFICER OR PANEL

(a) Function. A hearing officer or panel to whom a case has beegressifor hearing conducts the
hearing and performs other functions as provided under thkese

(b) Qualifications. A hearing officer must be an active member of theoéission, have been an active
or judicial member of the Association for at leasven years, have no record of public discipline, and
have experience as an adjudicator or as an advocatet@stsahadjudicative hearings.

(c) Hearing Officer Selection Panel.The hearing officer selection panel makes recommendatiohs to t
Board of Governors for appointment, reappointment, and rahwivhearing officers. The panel is
appointed by the Board of Governors and includes, but ifmivéd to, a Board of Governors member
who serves as its chair, one or more former Chairkieftisciplinary Board, and one or more former
nonlawyer members of the Disciplinary Board.

(d) Appointment. The Board of Governors appoints hearing officers to the rganfficer list giving
consideration to recommendations of the hearing officectgmhepanel. The list should include as many
lawyers as the Board of Governors considers necessaryriyp @at the provisions of these rules
effectively and efficiently. In making appointments, theaBl of Governors should consider diversity in
gender, ethnicity, geography, and practice experience. TamlBb Governors also maintains a list of
nonlawyers willing to serve on hearing panels under section (h).

(e) Terms of Appointment. Appointment to the hearing officer list, or the listrmnlawyers, is for an
initial period of one year, followed by periods of five geaReappointment is in the Board of Governors’
discretion. A hearing officer or panel member may comtito act in any matter assigned before his or
her term expires. On the recommendation of the hearingo8&ection panel, the Board of Governors
may remove a person from the list of hearing officers or fiwerlist of nonlawyer panel members.

(f) Chief Hearing Officer. The Board of Governors appoints a chief hearing officer, whaddition to
hearing matters, assigns cases, monitors and evaluatgerfoemance of hearing officers and panel
members, establishes requirements for and supervisesghetiicer and hearing panel member training,
administers hearing officer compensation, hears prehearatgpma when no hearing officer has been
assigned, and performs other administrative duties negdesan efficient and effective hearing system.
If the chief hearing officer position is vacant or theettiearing officer has recused or been disqualified
from a particular matter, the Chair may, as necesgarjorm the administrative duties of chief hearing
officer.
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(g) Case Assignment.The chief hearing officer assigns hearing officersages from the list of hearing
officers appointed by the Board of Governors.

(h) Hearing Panel. If a hearing panel is assigned to hear a matter, theletaeing officer appoints the
panel. A panel consists of three persons, with at leasfromethe hearing officer list and at least one
nonlawyer from the list maintained by the Board of Governors.

() Training. Hearing officers and hearing panel members must comgly tnaining requirements
established by the chief hearing officer.

Purpose
This rule is derived from RLD 2.5.
Section (a) is derived from RLD 2.5(e) with no substantive change.
Section (b) is derived from RLD 2.5(b), with the additional qualification of no record of public
discipline.
Section (c) is a new provision.
Section (d) is derived from RLD 2.5(a) & (b) with no substantive change.
Section (e) is derived from RLD 2.5(d), modified to provide that the initial term of appointment is
for one year. This section also provides a clarification for the means of removing a hearing officer
from the list.
Section (f) is a new provision for a Chief Hearing Officer.
Section (g) is a new provision for hearing officers to be assigned by the Chief Hearing Officer.
Section (h) is derived from RLD 2.5(c), with a modification to require that a hearing panel always
include a non-lawyer.
Section (i) is a new provision.

ELC 2.6 HEARING OFFICER CONDUCT

(8) “Hearing Officer” Includes Panel Members. In this rule, the term “hearing officer” includes
hearing panel members.
(b) Integrity of Hearing Officer System. The integrity and fairness of the disciplinary systequires
that hearing officers observe high standards of conduct.hdextent applicable, the Code of Judicial
Conduct should guide hearing officers. The following rukegehbeen adapted from Canon 2 and Canon
3 of the Code of Judicial Conduct as particularly applicableeting officers, and the words “should”
and “shall” have the meanings ascribed to them in thoss.rul
(c) Hearing Officer's Duty To Avoid Impropriety and the Appearance of Impropriety. Hearing
officers should respect and comply with the law and aetl@imes in a manner that promotes public
confidence in the integrity and impatrtiality of the disciplinaygtem. Hearing officers should not allow
family, social, or other relationships to influence tleginduct or judgment. Hearing officers should not
lend the prestige of the hearing officer position to advaneetivate interests of the hearing officer or
others; nor should hearing officers convey or permit otheomwey the impression that they are in a
special position to influence them. Hearing officel®wdd not be members of any organization
practicing discrimination prohibited by law.
(d) Conduct of Those on Hearing Officer List. A person on the hearing officer list should not:
(1) testify voluntarily as a character witness in aidistary proceeding;
(2) serve as an expert witness related to the professiondict of lawyers in any proceeding; or
(3) serve as special disciplinary counsel, adjunct inya&stie counsel, or respondent’s counsel.
(e) Performing Duties Impartially and Diligently. When acting as a hearing officer, the following
standards apply:
(a) Adjudicative Responsibilities.
(A) Hearing officers should be faithful to the law an@intain professional competence in it.
Hearing officers should be unswayed by partisan intgrpsblic clamor, or fear of criticism.
(B) Hearing officers should maintain order and decomuproceedings before them.
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(C) Hearing officers should be patient, dignified, and tamurs to parties, witnesses, lawyers, and
others with whom hearing officers deal in their officiapaeity, and should require similar
conduct of lawyers, and of the staff, and others subjegbeiodirection and control.

(D) Hearing officers should accord to every person whiegally interested in a proceeding, or
that person’s lawyer, full right to be heard accordintptg and, except as authorized by law,
neither initiate nor consider ex parte or other communicattmmeerning a pending or
impending proceeding. Hearing officers, however, may obkeratlvice of a disinterested
expert on the law applicable to a proceeding before thenantigus curiae only, if they
afford the parties reasonable opportunity to respond.

(E) Hearing officers shall perform their duties withbigs or prejudice.

(F) Hearing officers should dispose promptly of assignedensat

(G) Hearing officers shall not, while a proceeding is pamndn impending, make any public
comment that might reasonably be expected to affectuttsome or impair its fairness or
make any nonpublic comment that might substantially interfetle avfair hearing. The
hearing officer shall require similar abstention on the papersonnel subject to the hearing
officer’s direction and control. This section does not goibtiearing officers from making
public statements in the course of their official dutiesfrom explaining for public
information the procedures of the discipline system.

(2) Administrative Responsihilities.

(N Hearing officers should diligently discharge their admraiste responsibilities.

(g) Hearing officers should require their staff and otlserisject to their direction and control to
observe the standards of fidelity and diligence that aplyeim.

(3) Disciplinary Responsihilities.

(A) Hearing officers having actual knowledge that another heaoffiger has committed a
violation of these rules should take appropriate action. riktgeofficers having actual
knowledge that another hearing officer has committed a violatitinese rules that raises a
substantial question as to the other hearing officer®dg for office should take or initiate
appropriate corrective action, which may include infornthmgappropriate authority.

(B) Hearing officers having actual knowledge that a lawyer dmsmitted a violation of the
Rules of Professional Conduct or Rules for Enforcemértasvyer Conduct should take
appropriate action. Hearing officers having actual knowleédgea lawyer has committed a
violation of the Rules of Professional Conduct or Rule€ftiorcement of Lawyer Conduct
that raises a substantial question as to the lawyénas8 as a lawyer should take or initiate
appropriate corrective action, which may include infornthmgappropriate authority.

() Disqualification.

(a) Hearing officers should disqualify themselves in a proecgpdn which their impartiality
might reasonably be questioned, including but not limitadgtances in which:

(1) the hearing officer has a personal bias or prejudice comgemiparty, or personal
knowledge of disputed evidentiary facts concerning the proceeding;

(2) the hearing officer previously served as a lawyer or wasterial witness in the matter
in controversy, or a lawyer with whom the hearing officer pmesfly practiced law
served during such association as a lawyer concerning ther,neaitsuch lawyer has
been a material witness concerning it;

(3) the hearing officer knows that, individually or as a fiducidihg hearing officer or the
hearing officer's spouse or member of the hearing offici&tsily residing in the
hearing officer's household, has an economic interest in siligect matter in
controversy or in a party to the proceeding, or is an offatieector or trustee of a party
or has any other interest that could be substantiafgctafl by the outcome of the
proceeding, unless there is a remittal of disqualification;

(4) the hearing officer or the hearing officer's spouse or Imeenof the hearing officer's
family residing in the hearing officer's household, or theisp@f such a person:
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(a) is a party to the proceeding, or an officer, dirgabortrustee of a party;

(b) is acting as a lawyer in the proceeding;

(o) is to the hearing officer's knowledge likely to be a maltewitness in the
proceeding.

(b) Hearing officers should inform themselves about their qrais and fiduciary economic
interests, and make a reasonable effort to inform thenssalveut the personal economic
interests of their spouse and minor children residingeir household.

(5) Remittal of Disgualification. A hearing officer disqualified by the terms of subsestion
(e)(@)(A)(iii) or (iv) may, instead of withdrawing frotthe proceeding, disclose on the record the
basis of the disqualification. If, based on such disclosheeparties and lawyers, independently
of the hearing officer's participation, all agree in writorgon the record that the hearing officer's
relationship is immaterial or that the hearing officecenomic interest is de minimis, the hearing
officer is no longer disqualified and may participate in thecpeding. When a party is not
immediately available, the hearing officer may proceed orasiserance of the lawyer that the
party's consent will be subsequently given.

Purpose
This is a new rule based on the provisions of Canon 2 and Canon 3 of the Code of Judicial
Conduct to the extent those provisions are applicable to hearing officers. In addition to those
provisions, hearing officers are prohibited from testifying voluntarily as character witnesses in
disciplinary proceedings or serving in any proceeding as an expert witness related to the
professional conduct of lawyers. Additionally, hearing officers may not serve as special
disciplinary counsel, adjunct investigative counsel or respondent’s counsel.

ELC 2.7 CONFLICTS REVIEW OFFICER

(&) Function. The Conflicts Review Officer reviews grievances filegaiast disciplinary counsel,
hearing officers, other lawyers employed by the Associasiod,members of the Disciplinary Board, the
Board of Governors, and the Supreme Court. After obtaitiiagespondent lawyer’'s response to the
grievance, the Conflicts Review Officer may dismiss ttievance, defer the investigation, or assign the
grievance to special disciplinary counsel for furtherestigation. The Conflicts Review Officer acts
independently of disciplinary counsel and the Association.

(b) Appointment and Qualifications. The Supreme Court, on the recommendation of the Board of
Governors, appoints an active member of the Associationthoea year renewable term as Conflicts
Review Officer. To be eligible for appointment as CatfliReview Officer, a lawyer must have prior
experience either as a Disciplinary Board member odisaplinary counsel or special disciplinary
counsel. The Conflicts Review Officer may have no otheveacole in the discipline system during the
term of appointment. When the Conflicts Review Officeindd available to handle a matter due to
conflict of interest or other good cause, on the recommimndat the Board of Governors, the Supreme
Court will appoint a Conflicts Review Officer pro temmpdor the matter.

(c) Access to Disciplinary Information. The Conflicts Review Officer has access to any otlssrwi
confidential disciplinary information necessary to perfdahe duties required by these rules.

(d) Compensation and Expenses.The Association reimburses a Conflicts Review Officar &t
necessary and reasonable expenses and compensatesi@sdeatliew Officer at a level established by
the Board of Governors.

Purpose
This is a new rule establishing a Conflicts Review Officer to provide the initial review of
grievances filed against lawyers holding positions in the discipline system. This includes bar
grievances against members of the Supreme Court, but does not include any matter over which
the Commission on Judicial Conduct has sole jurisdiction. Following review by the Conflicts
Review Officer, any matter needing further investigation is to be assigned to Special Disciplinary
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Counsel. These procedures are intended to further public confidence in the self-regulation
system of the profession.

ELC 2.8 DISCIPLINARY COUNSEL,; SPECIAL DISCIPLINARY COUNSEL

(a) Function. Disciplinary counsel acts as counsel on the Associatibehalf on all matters under these
rules, and performs other duties as required by thegs,rtile Executive Director, or the Board of
Governors.

(b) Appointment. The Executive Director of the Association, under the tdoecof the Board of
Governors, employs a suitable member or members of the iABsnaas disciplinary counsel. Special
disciplinary counsel may be appointed whenever necessargnuct an individual investigation or
proceeding.

Purpose
Section (a) is derived from RLD 2.6(a), RLD 2.6(b)(5), and RLD 2.6(b)(6) with no substantive
change.
Section (b) is derived from RLD 2.6(a) with no substantive change.

Cross Reference Note: Much of ELC 2.8 is derived from RLD 2.6, but consistent with the reorganization of
the rules to present more clearly how a matter progresses through the discipline system, the provisions on
specific substantive authority previously set out in RLD 2.6 have been moved to the following titles:

RLD 2.6(b)(1) is moved to ELC 5.3(a).

RLD 2.6(b)(2) is moved to ELC 5.3(b).

RLD 2.6(b)(3) is moved to ELC 5.6(c).

RLD 2.6(b)(4) is moved to ELC 5.6(d)(5).

RLD 2.6(c) is moved to ELC 5.6.

RLD 2.6(d) is moved to ELC 5.5.

ELC 2.9 ADJUNCT INVESTIGATIVE COUNSEL

(a) Function. Adjunct investigative counsel performs the functiagtsfarth in these rules.

(b) Appointment and Term of Office. The Board of Governors, in consultation with the Chief
Disciplinary Counsel, appoints adjunct investigative coufrgen among the active members of the
Association, who have been active or judicial Associatimmbers for at least seven years, have no
record of disciplinary misconduct, and are in good standin appointing adjunct investigative counsel,
the Board of Governors should consider diversity in gender, ethniggéography, and practice
experience. Each adjunct investigative counsel is appdimtedfive year term on a staggered basis and
may be reappointed. Adjunct investigative counsel shoulttdireed in the investigation of discipline
cases.

Purpose

This rule is derived from RLD 2.7 with the following changes: The term “Special District Counsel”
is changed to the more descriptive “Adjunct Investigative Counsel” to avoid confusion between
Special District Counsel and Special Disciplinary Counsel. Consistent with the reorganization of
the rules to more clearly describe the process by which a matter progresses through the
discipline system, the specific substantive provisions in RLD 2.7(b) have been moved to ELC
5.3(b). The reference to “practicing in the district” that had been in RLD 2.7(a) is deleted to reflect
that these positions are no longer organized by Congressional District. The provision for
investigating grievances that are brought against disciplinary counsel in RLD 2.7(b)(3) is deleted
as the result of the new provisions in ELC 2.7 for a Conflicts Review Officer.
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ELC 2.10 REMOVAL OF APPOINTEES

The power granted by these rules to any person, committeeaod to make any appointment includes
the power to remove the person appointed whenever that personsappedling or unable to perform
his or her duties, or for any other cause, and td#®Iresulting vacancy.

Purpose
This rule is derived from RLD 12.7 with no substantive change.

ELC 2.11 COMPENSATION AND EXPENSES

(a) Compensation. The Association compensates the chief hearing officdret@xtent authorized by the
Board of Governors. The Association may compensate heafiogrefand hearing panel members to the
extent authorized by the Board of Governors. Board mesrdrad adjunct investigative counsel receive
no compensation for their services.

(b) Expenses. The Association pays expenses incurred by hearingetsfitiearing panel members, the
chief hearing officer, Board members, and adjunct ingattie counsel in connection with their duties,
subject to any limitation established by resolution of tharBof Governors.

(c) Special Appointments The Association pays the fees for counsel appointed undes 7.7,
8.2(c)(2), or 8.3(d)(3) and costs or expenses reasonablyeddoy these counsel.

Purpose
This rule is derived from RLD 12.4, modified to provide that although the Chief Hearing Officer is
to be compensated, compensation of other hearing officers is left to the discretion of the Board of
Governors.

ELC 2.12 COMMUNICATIONS TO THE ASSOCIATION PRIVILEGE D

Communications to the Association, Board of Governors, pliseiry Board, review committee, hearing
officer or panel, disciplinary counsel, adjunct investige counsel, Association staff, or any other
individual acting under authority of these rules, are absglyslileged, and no lawsuit predicated
thereon may be instituted against any grievant, witressther person providing information.

[Amended effective January 2, 2008.]

Purpose
This rule is derived from RLD 12.11. The language has been modified to reflect that the
provisions for the Lawyers’ Assistance Program and peer counselors have been moved to APR
19(b)(3), and to provide for a uniform exoneration provision for all WSBA programs by including
an indemnification provision, e.g. APR 1(c), APR 16(e)(1), and APR 19(b)(3)(i).

Notation re 2008 Amendment
Effective January 2, 2008, former ELC 2.12(a) that provided for exoneration from liability was
removed from ELC 2.12, leaving as the current rule the language that was previously ELC
2.12(b), and the title of the rule was changed from “Exoneration From Liability,” to
“Communications to the Association Privileged.” The exoneration from liability provisions were
moved to GR 12.3.

ELC 2.13 RESPONDENT LAWYER

() Right to Representation. A lawyer may be represented by counsel during any sbhgen
investigation or proceeding under these rules.

(b) Restrictions on Representation of RespondentA former Association president, a former Board of
Governors member, or a former Disciplinary Board menshenot represent a respondent lawyer in any
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proceeding under these rules until three years after leavinge.offService as an Adjunct Review
Committee Member or as a Member Pro Tempore of thedBiizes not invoke this rule.

(c) Restriction on Charging Fee To Respond to GrievanceA respondent lawyer may not seek to
charge a grievant a fee or recover costs from a grigeamesponding to a grievance unless otherwise
permitted by these rules.

(d) Medical and Psychological Records A respondent must furnish written releases or auiwoizs to
permit disciplinary counsel access to medical, psyabjair psychological records as may be relevant to
the investigation or proceeding, subject to a motion to thef tisiaring officer, or the hearing officer if
one has been appointed, to limit the scope of the requeststbes or authorizations for good cause
shown.

Purpose

Section (a) is derived from RLD 2.8(e) with no substantive change.
Section (b) is derived from RLD 12.5 with no substantive change.
Section (c) is a new provision.
Section (d) is derived from RLD 2.8(a)(4). The language is modified to clarify that the scope is
limited to records relevant to the investigation or proceeding, and to provide that upon maotion, the
hearing officer or chief hearing officer may limit the scope of the requested releases or
authorizations.
Cross Reference Note: Much of ELC 2.13 is derived from RLD 2.8, but consistent with the reorganization
of the rules to present more clearly how a matter progresses through the discipline system, many of the
specific rights and duties previously set out in RLD 2.8 have been moved to the following titles:

RLD 2.8(a) is moved to ELC 5.3(e).

RLD 2.8(b) is moved to ELC 5.3(f).

RLD 2.8(c) is moved to ELC 5.4(a).

RLD 2.8(d) is moved to ELC 5.4(b).

TITLE 3 — ACCESS AND NOTICE

ELC 3.1 OPEN MEETINGS AND PUBLIC DISCIPLINARY INFOR MATION

(a) Open Meetings. Disciplinary hearings and meetings of the Board are ul#ixcept as otherwise
provided in these rules, Supreme Court proceedings are puldlie $aine extent as other Supreme Court
proceedings. Deliberations of a hearing officer or péayd, review committee, or court, and matters
made confidential by a protective order, or by other provssadrihese rules, are not public.

(b) Public Disciplinary Information. The public has access to the following information subject to
these rules:

(1) the record before a review committee and the ordérenfeview committee in any matter that a
review committee has ordered to hearing or orderedlamaition be issued;

(2) the record upon distribution to a review committee ohéoSupreme Court in proceedings based
on a conviction of a felony or serious crime, as definedllie 7.1(a);

(3) the record upon distribution to a review committee ohéoSupreme Court in proceedings under
rule 7.2;

(4) a statement of concern to the extent provided under A(R; 3.

(5) the record and order upon approval of a stipulation foripdise imposing a sanction or
admonition, and the order approving a stipulation to dismissalnadtter previously made public
under these rules;

(6) the record before a hearing officer or panel;

(7) the record and order before the Board in any magtéewed under rule 10.9 or title 11;

(8) the bar file and any exhibits and any Board or review dteenorder in any matter that the
Board or a review committee has ordered to public heasingny matter in which disciplinary
action has been taken, or any proceeding under rules 7.1-7.6;

Rules for Enforcement of Lawyer Conduct 19



(9) in any disciplinary matter referred to the Supremar€aohe file, record, briefs, and argument in
the case;

(10) a lawyer’s resignation in lieu of disbarment under @ute and

(11) any sanction or admonition imposed on a respondent.
(c) Regulations. Public access to file materials and proceedings pernbitetliis rule may be subject to
reasonable regulation as to time, place, and manner eksaccCertified copies of public bar file
documents will be made available at the same rate @#ieck copies of superior court records.
Uncertified copies of public bar file documents will bada available at a rate to be set by the Executive
Director of the Association.

Purpose

Section (a) is derived from RLD 11.1(a) with no substantive change.
Section (b) is derived from RLD 11.1(b), 11.1(c) and RLD 11.2(a). The rule has been modified to
remove from the list of public disciplinary information [RLD 11.1(c)(1)] the record of a matter
being submitted to a review committee by disciplinary counsel with a recommendation that a
hearing be ordered or an admonition be issued. This provision is eliminated to remove the
anomaly that matters may become public which may ultimately be dismissed by the review
committee. In addition, the language of various subsections have been modified to clarify that the
order of a review committee or the Board is public when the record or stipulation being
considered by the review committee or Board becomes public. The rule is further clarified that
when the Board or hearing officer approves a stipulation to dismissal of a matter that has
previously been made public, the order, but not the stipulation or the record supporting the
stipulation becomes public. The language of the rule is also clarified to provide that materials that
become public upon submission to a review committee or the Board become public at the point
the materials are actually distributed to the review committee or the Board.
Section (c) is derived from RLD 11.1(s) with no substantive change.
Cross Reference Note: ELC 3.1, 3.2, 3.3 and 3.4 are derived from RLD 11.1, which has been restructured
into four rules as follows:

RLD 11.1(a) is moved to ELC 3.1(a).

RLD 11.1(b) is eliminated.

RLD 11.1(c) is moved to ELC 3.1(b), ELC 3.2(c).

RLD 11.1(d) is moved to ELC 3.2(a), ELC 3.4(b), ELC 3.4(k).

RLD 11.1(e) is moved to ELC 3.1(a).

RLD 11.1(f) is moved to ELC 3.4(f).

RLD 11.1(g) is moved to ELC 3.2(e).

RLD 11.1(h) is moved to ELC 3.3(a).

RLD 11.1(i) is moved to ELC 3.4(a).

RLD 11.1(j) is moved to ELC 3.4(d).

RLD 11.1(k) is moved to ELC 3.4(g).

RLD 11.1(l) is moved to ELC 3.4(h).

RLD 11.1(m) is moved to ELC 3.4(d).

RLD 11.1(n) is moved to ELC 3.4(c).

RLD 11.1(0) is moved to ELC 3.4(e).

RLD 11.1(p) is moved to ELC 3.3(b).

RLD 11.1(q) is moved to APR 21.3(c).

RLD 11.1(r) is moved to ELC 3.3(c).

RLD 11.1(s) is moved to ELC 3.1(c).

RLD 11.1(t) is moved to ELC 3.4(i).

RLD 11.1(u) is moved to ELC 3.2(f).

ELC 3.2 CONFIDENTIAL DISCIPLINARY INFORMATION

(a) Scope of Confidentiality. All disciplinary materials that are not public infaition as defined in rule
3.1(b) are confidential, and are held by the Association urgeratithority of the Supreme Court,
including but not limited to materials submitted to aiee& committee under rule 8.9 or information
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protected by rule 3.3(b), rule 5.4(b), rule 5.1(c)(3), a pretedrder under rule 3.2(e), rule 3.2(b), court
order, or other applicable law (e.g., medical records¢c@oéports, etc.).

(b) Restriction on Release of Client Information. Notwithstanding any other provision of this title, no
information identified or known to the Association to cons#itclient information that a lawyer would be
required to keep confidential under RPC 1.6 may be releasdel wule 3.4(c) — (i) unless the client
consents, including implied consent under rule 5.1(b).

(c) Investigative Confidentiality. During the course of an investigation or proceeding, the Chief
Disciplinary Counsel may direct that otherwise public iinfation be kept confidential if necessary to
further the purposes of the investigation. At the conclusiomefptoceeding, those materials become
public information unless subject to a protective order.

(d) Discipline Under Prior Rules Discipline imposed under prior rules of this state that
confidential when imposed remains confidential. A recofdconfidential discipline may be kept
confidential during proceedings under these rules, or in coonegatith a stipulation under rule 9.1,
through a protective order under section (e).

(e) Protective Orders To protect a compelling interest of a grievant, vafmehird party, respondent
lawyer, or other participant in an investigation, on motod for good cause shown, the Board Chair, the
chair of a review committee to which a matter is gresil, or a hearing officer to whom a matter is
assigned may issue a protective order prohibiting the disclagurelease of specific information,
documents, or pleadings, and direct that the proceeding®rmicted so as to implement the order.
Filing a motion for a protective order stays the provisidrhis title as to any matter sought to be kept
confidential until five days after a ruling is served on pheties. The Board reviews decisions granting
or denying a protective order if either the respondent lawyelisaiplinary counsel requests a review
within five days of service of the decision. On revidlag Board may affirm, reverse, or modify the
protective order. The Board’s decision is not subjecutthér review. A request for review by the
Board stays the provisions of this title as to any mateight to be kept confidential in that request, and
the request itself is confidential until a ruling is isdu

(f) Wrongful Disclosure or Release. Disclosure or release, except as permitted by thess, oy any
person involved with an investigation or proceeding, either has Association’s officer or agent
(including, but not limited to, its staff, members of eard of Governors, the Disciplinary Board, a
review committee, hearing panels, hearing officers, digeify counsel, adjunct investigative counsel, a
lawyer appointed under rule 7.7, or any other individual acting uadirority of these rules) of any
information about a pending or completed investigation or pdiicgeexcept as permitted by these rules,
may subject that person to an action for contempt of theeSwgpCourt. If the person is a lawyer,
wrongful disclosure or release may also be grounds seipdine.

Purpose
Section (a) is derived from RLD 11.1(c) and RLD 11.1(d) with no substantive change.
Section (b) is a new provision. Use of the term “released” is consistent with the distinction in
these rules between disclosure and release of information. Disclosure by the Association refers
to use of information in the course of an investigation or proceeding. Release by the Association
refers to disseminating information outside the disciplinary system.
Section (c) is derived from RLD 11.1(c) with no substantive change.
Section (d) is derived from RLD 11.2(f) with no substantive change.
Section (e) is derived from RLD 11.1(g) with no substantive change.
Section (f) is derived from RLD 11.1(u) with no substantive change.
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ELC 3.3 APPLICATION TO STIPULATIONS, DISABILITY PRO CEEDINGS, AND
DIVERSION CONTRACTS

(a) Application to Stipulations. A stipulation under rule 9.1 providing for imposition of aatplinary
sanction or admonition is confidential until approved, exdsgta grievant may be advised concerning a
stipulation and its proposed or actual content at amg.tiAn approved stipulation is public, unless:

(1) itis approved before the filing of a formal complaint

(2) it provides for dismissal of a grievance withoutscilinary sanction or admonition; and

(3) proceedings have not been instituted for failure to comjtythe terms of the stipulation.
(b) Application to Disability Proceedings Disability proceedings under title 8 are confidential.
However, a grievant may be advised that a lawyer agaimsin the grievant has complained is subject to
disability proceedings. The following information is public:

(1) that a lawyer has been transferred to disabilitgtina status, or has been reinstated to active

status; and

(2) that a disciplinary proceeding is deferred pending suppleingroceedings under title 8.
(c) Diversion Contracts. Diversion contracts and supporting affidavits and declaratiodsr rules 6.5
and 6.6 are confidential, despite rule 3.1(b)(1), unless adnmitiee@vidence in a disciplinary proceeding
following termination of the diversion contract for matebatach. When a matter that has previously
become public under rule 3.1(b) is diverted by a diversion contifsatt contract and the supporting
documents are confidential but the fact that the matterdiverted from discipline is public information.

Purpose
Section (a) is derived from RLD 11.1(h) with no substantive change.
Section (b) is derived from RLD 11.1(p) related to disability proceedings, with the substantive
change to make public the fact of a disability transfer public and to make public the fact that a
previously public disciplinary proceeding has been held in abeyance for a disability inquiry.
However, in neither instance would the record or proceedings of the disability inquiry be public.
Section (c) is derived from RLD 11.1(r) with no substantive change.

ELC 3.4 RELEASE OR DISCLOSURE OF OTHERWISE CONFIDENT IAL INFORMATION

(a) Disclosure of Information. Except as provided in rule 3.2(e), the grievant, responaentl, or any
witness may disclose the existence of proceedings under theser any documents or correspondence
the person received.

(b) Investigative Disclosure. The Association may disclose information as neceswagonduct the
investigation or to keep a grievant advised of the statasmétter except as prohibited by rule 3.3(b),
5.4(b), or 5.1(c)(3), a protective order under rule 3.2(e), othet order, or other applicable law.

(c) Release Based upon Lawyer’'s Waiver.Upon a written waiver by a lawyer, the Association may
release the status of otherwise confidential disciplimanceedings and provide copies of nonpublic
information to:

(1) the Washington State Bar Association Committee of Laantiners, the Washington State Bar
Association Character and Fithess Committee, the Nati©oaference of Bar Examiners, or the
comparable body in other jurisdictions to evaluate the ctarand fitness of an applicant for
admission to the practice of law in that jurisdiction;

(2) the Washington State Bar Association Judicial Recommiend@ommittee, or the comparable
body in other jurisdictions, to evaluate the character iamesg of a candidate for judicial office;

(3) the Governor of the State of Washington, or of any dtate, or his or her delegate, to evaluate
the character and fitness of a potential nominee to pldéfice; and

(4) any other agency that a lawyer authorizes to investibe lawyer’s disciplinary record.
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(d) Response to Inquiry or False or Misleading Statement

(1) Subject to rule 3.2(e), the President, the Board of Gowertive Executive Director, or Chief
Disciplinary Counsel, or a designee of any of them, melgase otherwise confidential
information:

(A) to respond to specific inquiries about matters thairathe public domain; or
(B) if necessary to correct a false or misleading pugtéeéement.

(2) A respondent must be given notice of a decision togelgdormation under this section unless
the President, the Board of Governors, the Executive Diremtahe Chief Disciplinary Counsel
finds that notice would jeopardize serious interes@sngfperson or the public or compromise an
ongoing investigation.

(e) Discretionary Release.The Executive Director or the Chief Disciplinary Counsely authorize the
general or limited release of any confidential informatabtained during an investigation when it
appears necessary to protect the interests of clientsher persons, the public, or the integrity of the
disciplinary process. A respondent must be given noticedefcaion to release information under this
section before its release unless the Executive Directitre Chief Disciplinary Counsel finds that notice
would jeopardize serious interests of any person or thécpub that the delay caused by giving the
respondent notice would be detrimental to the integrith@fdisciplinary process.

(H Statement of Concern.

(1) Authority. The Chief Disciplinary Counsel has discretion to &lstatement of concern with the
Clerk when deemed necessary to protect members of the fndohi a substantial threat, based
on information from a pending investigation into a lawyer’s agmiaongoing serious misconduct
not otherwise made public by these rules.

(2) Procedure.

(A) On or before the date it is filed, a copy of thetament of concern must be served under rule
4.1 on the lawyer about whom the statement of concern hasnfmd® The statement of
concern is not public information until 14 days after service.
(B) The lawyer may at any time appeal to the Chaliratee the statement of concern withdrawn.
(C) If an appeal to the Chair is filed with the Clerider rule 4.2(a) within 14 days of service of
the statement of concern, the statement of concerrt jguttic information unless the Chair
so orders and becomes public information upon issuance Ghtigs order.
(D) The Chair’s decision is not subject to further review.
(E) The Chief Disciplinary Counsel may withdraw a staat of concern at any time.
(g) Release to Judicial Officers. Any state or federal judicial officer may be advisedhaf status of a
confidential disciplinary grievance about a lawyer appearbefore the judicial officer in a
representational capacity and may be provided with requestdidential information if the grievance is
relevant to the lawyer’s conduct in a matter beforejtigicial officer. The judicial officer must maintain
the confidentiality of the matter.
(h) Cooperation with Criminal and Disciplinary Authoritie s. Except as provided in rule 3.2(e),
information or testimony may be released to authoritieany jurisdiction authorized to investigate
alleged criminal activity or judicial or lawyer misconduc
() Release to Lawyers' Fund for Client Protection. Information obtained in an investigation and about
applications pending before the Lawyers' Fund for Clienteetian may be released to the Fund. The
Fund must treat such information as confidential unlesstithe or the Executive Director authorizes
release.
() Conflicts Review Officer. Conflicts review officers have access to any otherveisefidential
disciplinary information necessary to perform their duties
(k) Board of Governors Access.In furtherance of its supervisory function, and not in datiog of the
foregoing, the Board of Governors has access to all confdlagisciplinary information, but must
maintain its confidentiality.
() Release to Practice of Law Board. Information obtained in an investigation relating to possible
unauthorized practice of law may be released to theti€aaf Law Board. Such information shall
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remain under the control of the Office of Disciplinargudsel and the Practice of Law Board must treat it
as confidential unless this title or the Executive Doeauthorizes release.

Purpose
As applied to the Association, these rules distinguish between a disclosure of information and a
release of information. Disclosure by the Association refers to use of information in the course of
an investigation or proceeding. Release by the Association refers to disseminating information
outside the disciplinary system.
Section (a) is derived from RLD 11.1(i) with no substantive change.
Section (b) is derived from the second sentence of RLD 11.1(d) with no substantive change.
Section (c) is derived from RLD 11.1(n) with no substantive change.
Section (d) is derived from RLD 11.1(j) and RLD 11.1(m), with the substantive change of a
provision for notice to the respondent lawyer, unless that would jeopardize serious interests.
Section (e) is derived from RLD 11.1(o) with no substantive change.
Section (f) is derived from RLD 11.1(f), with a clarification that a statement of concern is not
public until 14 days after it is served on the lawyer.
Section (g) is derived from RLD 11.1(k) with no substantive change.
Section (h) is derived from RLD 11.1(l), with the addition of release to judicial disciplinary
authorities.
Section (i) is derived from RLD 11.1(t) with no substantive change.
Section (j) is a new provision related to the Conflicts Review Officer under ELC 2.7.
Section (k) is derived from RLD 11.1(d) with no substantive change.

ELC 3.5 NOTICE OF DISCIPLINE

(a) Notice to Supreme Court. The counsel to the Board must provide the Supreme Cdtrt wi
(A) acopy of any decision imposing a disciplinary sanctionnvthat decision becomes final;
(B) a copy of any admonition, together with the order issuing the atiorgnvhen the admonition
is accepted or otherwise becomes final; and
(C) a copy of any resignation in lieu of disbarment.
(b) Other Notices. The counsel to the Board must also notify the followimgties of the imposition of a
disciplinary sanction or admonition, a resignation in liedisbarment, or the filing of a statement of
concern under rule 3.4(f) as follows, in such form as may apgaopriate:
(1) the lawyer discipline authority or highest court in anysgligtion where the lawyer is believed to
be admitted to practice;
(2) the chief judge of each federal district court in Washim@tate and the chief judge of the United
States Court of Appeals for the Ninth Circuit;
(3) the National Discipline Data Bank; and
(4) the Washington State Bar News.
(c) Preparation of Bar News Notice. The counsel to the Board has discretion in drafting estfor
publication in the Washington State Bar News, and should induffieient information to adequately
inform the public and the members of the Association abounhtbeonduct found, the rules violated and
the disciplinary action imposed. All notices should une the respondent lawyer’s name, bar number,
date of admission, the time frame of the misconduct, the vidésted, and the disciplinary action. The
counsel to the Board must serve a copy of the draftenatn respondent and disciplinary counsel under
rule 4.1 and review any comments filed with the counséhe@oBoard within five days of service, but
counsel to the Board'’s decision about the content of ttieens not subject to further review.
(d) Notices of Suspension, Disbarment, Resignation Lieu of Disbarment, or Disability Inactive
Status. The Association must publish a notice of the disbarmenpesssn, resignation in lieu of
disbarment, or transfer to disability inactive status d¢dveyer in the Washington State Bar News and
electronic or other index or site maintained by the Assoaidor public information. The Association
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must provide copies of these notices to the news media imaemdesigned to notify the public in the
county or region where the lawyer has maintained a peactror a transfer to disability inactive status,
no reference may be made to the specific disability.

(e) Notice to Judges.The Association must promptly notify the presiding judge of tipesor court of
the county in which the lawyer maintained a practicéheflawyer's disbarment, suspension, resignation
in lieu of disbarment, or transfer to disability inactstatus, and may similarly notify the presiding judge
of any district court located in the county where thveyler practiced, or the judge of any other court in
which the lawyer may have practiced or is known to havetipeal.

Purpose
Section (a) is derived from RLD 11.2(b), modified to include notices of the new resignation in lieu
of disbarment, ELC 9.3.
Section (b) is derived from RLD 11.2(c), modified to include notices of the new resignation in lieu
of disbarment, ELC 9.3
Section (c) is a new provision for guidelines for drafting of Washington State Bar News discipline
notices and provides the respondent an opportunity to comment on the draft.
Section (d) is derived from RLD 11.2(d) and RLD 8.4(a), but provides for publication in the
Washington State Bar News, listing on the WSBA Website and notices to the news media in lieu
of the paid legal notices previously used for notice of suspension, disbarment or transfer to
disability inactive. The rule is also changed to allow a transfer to disability inactive to be stated as
such, but with no reference to the specific disability. The rule also includes notices of the new
resignation in lieu of disbarment, ELC 9.3.
Section (e) is derived from RLD 8.4(b), modified to include notices of the new resignation in lieu
of disbarment, ELC 9.3.

ELC 3.6 MAINTENANCE OF RECORDS

(a) Permanent Records. In any matter in which a disciplinary sanction hasrbenposed, the bar file
and transcripts of the proceeding are permanent rec®dkated file materials, including investigative
files, may be maintained in disciplinary counsel's dédon. Exhibits may be returned to the party
supplying them, but copies should be retained where possible.

(b) Destruction of Files. In any matter in which a grievance or investigatias heen dismissed without
the imposition of a disciplinary sanction, whether followabearing or otherwise, file materials relating
to the matter may be destroyed three years after the darfirst occurred, and must be destroyed at that
time on the respondent lawyer’s request unless the filebeang used in an ongoing investigation or
unless other good cause exists for retention. However, fkerials on a matter concluded with an
admonition must be retained at least five years afterdheaition was issued. If disciplinary counsel
opposes a request by a respondent for destruction of files tingleule, the Board rules on that request.
(c) Retention of Docket. If a file on a matter has been destroyed under sedi)othe Association may
retain a docket record of the matter for statisticappses only. That docket record must not include the
name or other identification of the respondent.

(d) Deceased Lawyers Records and files relating to a deceased lawyer, imgjyzermanent records,
may be destroyed at any time in disciplinary counsb$sretion.

Purpose
This rule is derived from RLD 12.8, with no substantive change other than that section (b) is
modified to require matters concluded by an admonition be retained for at least five years, to
coordinate with ELC 13.6 that allows cumulative discipline for three admonitions in five years.
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TITLE 4 — GENERAL PROCEDURAL RULES

ELC 4.1 SERVICE OF PAPERS

(a) Service Required. Every pleading, every paper relating to discovery, everyenrrequest or motion
other than one which may be heard ex parte, and everasipaiper or document issued by disciplinary
counsel or the respondent lawyer under these rules musivieel & the opposing party. If a hearing is
pending and a hearing officer has been assigned, excepsdoreiy, the party also must serve a copy on
the hearing officer or panel chair or, if required bgge rules, on each member of a hearing panel.
(b) Methods of Service.

(1) Serviceby Mail.

(A) Unless personal service is required or these rylesifically provide otherwise, service may
be accomplished by postage prepaid mail. If properly madeicedny mail is deemed
accomplished on the date of mailing and is effective réggsdof whether the person to
whom it is addressed actually receives it.

(B) Except as provided below, service by mail must be dayified or registered mail, return
receipt requested. Service may be by first claskimai
(i) the parties so agree;

(i) the document is a notice of dismissal by discipyneounsel or by a review committee
under rule 5.6, a notice regarding deferral under rule 5.3(e)reguest for review of any
of these notices;

(i) one or more properly made certified mailings isiraed as unclaimed; or

(iv) service is on a hearing officer or panel.

(C) The address for service by mail is as follows:

(i) for the respondent, or his or her attorney of recordatti¥ess in the answer, a notice of
appearance, or any subsequent document filed by the respandes or her attorney;
or, in the absence of an answer, the respondent’s adalndde with the Association;

(i) for disciplinary counsel, at the address of thesdciation or other address that
disciplinary counsel requests.

(2) Service by Delivery. If service by mail is permitted, service may instése accomplished by
leaving the document at the address for service by mail.
(3) Personal Service. Personal service on a respondent is accomplished@ssl

(A) if the respondent is found in Washington State, bygeisservice in the manner required for
personal service of a summons in a civil action in the supeourt;

(B) if the respondent cannot be found in Washington Statdceenay be made either by:

() leaving a copy at the respondent’s place of usual abodeaishgton State with a
person of suitable age and discretion then resident therein;

(i) mailing by registered or certified mail, postage pgaiel, a copy addressed to the
respondent at his or her last known place of abode, office addr@stained for the
practice of law, post office address, or address emifilh the Association.

(C) if the respondent is found outside of Washington Statm by the methods of service
described in (A) or (B) above.

(c) Service Where Question of Mental Competence If a guardian or guardian ad litem has been
appointed for a respondent who has been judicially declardxk tof unsound mind or incapable of
conducting his or her own affairs, service under sectiamsarid (b) above must also be made on the
guardian or guardian ad litem.

(d) Proof of Service. If personal service is required, proof of service rhaymade by affidavit of
service, sheriff's return of service, or a signed ackmagvieent of service. In other cases, proof of service
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may also be made by certificate of a lawyer similathtd &llowed by CR 5(b)(2)(B), which certificate
must state the form of mail used. Proof of service isagdks must be filed but need not be served on the

opposing party.

Purpose
This rule is derived from RLD 12.1, and the last sentence of RLD 12.2(a), but reorganized so that
the various methods of service, previously found in both section (a) and section (b), are
consolidated into a section (b). There are no substantive changes except that the service by mail
provisions in subsection (b)(1)(A) are clarified with a new provision as to when service by mail is
deemed accomplished. The provisions regarding service of a request for a review of a dismissal
in RLD 12.1(d) have been moved to ELC 5.6(b).

ELC 4.2 FILING; ORDERS

(a) Filing Originals. Except in matters before the Supreme Court, the oligireny pleading, motion,
or other paper authorized by these rules, other than disconest be filed with the Clerk. Filing may be
made by first class mail and is deemed accomplished oratBeofimailing. Filing of papers for matters
before the Supreme Court is governed by the Rules of AppEilatedure.

(b) Filing and Service of Orders Any written order, decision, or ruling, except an ordethefSupreme
Court or an informal ruling issued under rule 10.8(e), madtiléd with the Clerk, and the Clerk serves it
on the respondent lawyer and disciplinary counsel.

Purpose
This rule is derived from RLD 12.2. The rule is modified to clarify that filing is with the Clerk, and
that orders are served on the respondent by the Clerk.

ELC 4.3 PAPERS

All pleadings or other papers must be typewritten or printiedible spaced, on good quality 8% by
11-inch paper. The use of letter-size copies of exhibgmcouraged if it does not impair legibility.

Purpose
This rule is derived from RLD 12.3 with no substantive change.

ELC 4.4 COMPUTATION OF TIME
CR 6(a) and (e) govern the computation of time under these rules

Purpose
This rule is derived from RLD 12.12 with no substantive change.

ELC 4.5 STIPULATION TO EXTENSION OR REDUCTION OF TI ME

Except for notices of appeal or matters pending before thee@epCourt, the respondent lawyer and
disciplinary counsel may stipulate in any proceeding tonsxb@ or reduction of the time requirements.

Purpose
This rule is derived from RLD 12.13, but modified to include reduction of time as well as extension
of time.
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ELC 4.6 SUBPOENA UNDER THE LAW OF ANOTHER JURISDICTI ON

Disciplinary counsel, the chief hearing officer, or theafthmay issue a subpoena for use in lawyer
discipline or disability proceedings in another jurisdictiorthié issuance of the subpoena has been
authorized under the law of that jurisdiction and upon a showirgpofl cause. The subpoena may
compel the attendance of witnesses and production of documehéscounty where the witness resides
or is employed or elsewhere as agreed by the witnebgseTrules apply to service, enforcement, and
challenges to subpoenas issued under this rule.

Purpose
This is a new rule, modeled after ABA Model Rules for Lawyer Disciplinary Enforcement, Rule
14(G), to authorize subpoenas to assist the disciplinary proceedings of other jurisdictions.

ELC 4.7 ENFORCEMENT OF SUBPOENAS

(a) Authority . To enforce subpoenas issued under these rules, the Suprenealdlegates contempt
authority to the Superior Courts as necessary for therf®u@urts to act under this rule.
(b) Procedure.

(1) If a person fails to obey a subpoena, or obeys the subpmenrefuses to testify or produce
documents when requested, disciplinary counsel, tipomnelent lawyer or the person issuing the
subpoena may petition the Superior Court of the county wheré&earing is being conducted,
where the subpoenaed person resides or is found, or whersubpeenaed documents are
located, for enforcement of the subpoena. The petition must:

(A) be accompanied by a copy of the subpoena and proof of service;
(B) state the specific manner of the lack of complianoet
(C) request an order compelling compliance.

(2) Upon the filing of the petition, the Superior Court entarorder directing the person to appear
before it at a specified time and place to show cause lehgdrson has not obeyed the subpoena
or has refused to testify or produce documents. A odplye Superior Court’s show cause order
must be served on the person.

(3) At the show cause hearing, if it appears to the Supenpart@hat the subpoena was properly
issued, and that the particular questions the person reteseshswer or the requests for
production of documents were reasonable and relevant, theri@uourt enters an order
requiring the person to appear at a specified time and plateestify or produce the required
documents. On failing to obey this order, the persoleadt with as for contempt of court.

Purpose
This is a new rule by which the Supreme Court delegates to the Superior Court the contempt
power necessary to enforce disciplinary subpoenas under a system modeled after the
Washington Administrative Procedures Act provisions for Superior Court enforcement of
administrative agency subpoenas.

TITLE 5 — GRIEVANCE INVESTIGATIONS AND DISPOSITION

ELC 5.1 GRIEVANTS

(a) Filing of Grievance. Any person or entity may file a grievance againstveyker admitted to practice
law in this state, or against a lawyer specially admitiy a court of this state for a particular case.
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(b) Consent to Disclosure By filing a grievance, the grievant consents told@ae of the content of the
grievance to the respondent lawyer, or to any other persdacted during the investigation of the
grievance, or to any person under rules 3.1 — 3.4, unless atppmaler is issued under rule 3.2(e) or
the grievance was filed under rule 5.2. By filing a grieeanice grievant also agrees that the respondent
or any other lawyer contacted by the grievant may disckm disciplinary counsel any information
relevant to the investigation, unless a protective ordssiged under rule 3.2(e).
(c) Grievant Rights. A grievant has the following rights:
(1) to be advised promptly of the receipt of the grievaand,of the name, address, and office phone
number of the person assigned to its investigation if sn@ssignment is made;
(2) to have a reasonable opportunity to speak with the passigned to the grievance, by telephone
or in person, about the substance of the grievance siaiiss;
(3) to receive a copy of any response submitted by tipemdgnt, except:
(A) if the response refers to a client’s confidencesearets to which the grievant is not privy;
(B) if the response contains information of a persondl@ivate nature about the respondent; or
(C) if a review committee determines that the interekgsistice would be better served by not
releasing the response;
(4) to submit additional supplemental written informatioocumentation at any time;
(5) to attend any hearing conducted into the grievance, subjduse rules and any protective order
issued under rule 3.2(e);
(6) to provide relevant testimony at any hearing conductedthe grievance, subject to these rules
and any protective order issued under rule 3.2(e);
(7) to be notified of any proposed decision to refer thpamdent to diversion and to be given a
reasonable opportunity to submit to disciplinary counsaliten comment thereon;
(8) to be advised of the disposition of the grievance; and
(9) to request reconsideration of a dismissal of thevgrice as provided in rule 5.6(b).
(d) Grievant Duties. A grievant must do the following, or the grievance magibmissed:
(1) give the person assigned to the grievance documents orevitlence in his or her possession,
and witnesses’ names and addresses;
(2) assist in securing relevant evidence; and
(3) appear and testify at any hearing resulting from thevarnice.

Purpose
Section (a) is a new provision.
The rest of this rule is based on RLD 2.9 as follows:
Section (b) is derived from RLD 2.9(c) with no substantive change.
Section (c) is derived from RLD 2.9(a) with a modification at ELC 5.1(c)(6) to clarify that the
grievant’s right to testify at a disciplinary hearing is limited to providing relevant testimony.
Section (d) is derived from RLD 2.9(b) with no substantive change.
The only portion of RLD 2.9 that was not included in this rule is RLD 2.9(d) which has been
moved to ELC 5.3(d).

ELC 5.2 CONFIDENTIAL SOURCES

If a person files a grievance or provides informatiomigziplinary counsel or the Association about a
lawyer’s possible misconduct or disability, and asksedreated as a confidential source, an investigation
may be conducted in the Association’s name. The confidleotsce has neither the rights nor the duties
of a grievant. Unless otherwise ordered, the personititgenay not be disclosed, either during the
investigation or in subsequent formal proceedings. If thpamdent lawyer requests disclosure of the
person’s identity, the Chair, the chair of a review cotiagj or a hearing officer before whom a matter is
pending examines disciplinary counsel and any requested dotsuorefile materials in camera without
the presence of the respondent or respondent’s counsel anoraeaydisciplinary counsel to reveal the
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identity to the respondent if doing so appears necessatlid respondent to conduct a proper defense in

the proceeding.
Purpose
This rule is derived from RLD 12.9, modified to clarify that a confidential source will have neither
the rights nor the duties of a grievant.

ELC 5.3 INVESTIGATION OF GRIEVANCE

(&) Review and Investigation. Disciplinary counsel must review and may investigate aigged or
apparent misconduct by a lawyer and any alleged or apparagaicity of a lawyer to practice law,
whether disciplinary counsel learns of the misconduct byaniee or otherwise. If there is no grievant,
the Association may open a grievance in the Associstioerme.
(b) Adjunct Investigative Counsel. Disciplinary counsel may assign a case to adjunct iigeadiste
counsel for investigation. Disciplinary counsel assist those investigations and monitors the
performance of adjunct investigative counsel. On receivingpart of an investigation by an adjunct
investigative counsel, disciplinary counsel may, as agpappropriate, request or conduct additional
investigation or take any action under these rules.
(c) Deferral by Disciplinary Counsel
(1) Disciplinary counsel may defer an investigation miteged acts of misconduct by a lawyer:
(A) if it appears that the allegations are relategdiding civil or criminal litigation;
(B) if it appears that the respondent lawyer is physioailynentally unable to respond to the
investigation; or
(C) for other good cause, if it appears that the defetith@t endanger the public.
(2) Disciplinary counsel must inform the grievant anghoeslent of a decision to defer or a denial of
a request to defer and of the procedure for requestingwe A grievant or respondent may
request review of a decision on deferral. If revieweiguested, disciplinary counsel refers the
matter to a review committee for reconsideration of thésatecon deferral. To request review,
the grievant or respondent must deliver or deposit in thé anaequest for review to the
Association no later than 45 days after the Associamiaits the notice regarding deferral.
(d) Dismissal of Grievance Not Required None of the following alone requires dismissal of a
grievance: the unwillingness of a grievant to continuegtimvance, the withdrawal of the grievance, a
compromise between the grievant and the respondent, outiestiby the respondent.
(e) Duty To Furnish Prompt Response Any lawyer must promptly respond to any inquiry or request
made under these rules for information relevant to gness or matters under investigation. Upon
inquiry or request, any lawyer must:
(1) furnish in writing, or orally if requested, a falhd complete response to inquiries and questions;
(2) permit inspection and copying of the lawyer’s busineserds, files, and accounts;
(3) furnish copies of requested records, files, acow@us;
(4) furnish written releases or authorizations if needeabtain documents or information from third
parties; and
(5) comply with discovery conducted under rule 5.5.
() Failure To Cooperate
(1) Noncooperation Deposition. If a lawyer has not complied with any request made undéiosec
(e) or rule 2.13(d) for more than 30 days, disciplinanyns@l may notify the lawyer that failure
to comply within ten days may result in the lawyer’s daf@n or subject the lawyer to interim
suspension under rule 7.2. Ten days after this notice, distipicounsel may serve the lawyer
with a subpoena for a deposition. Any deposition conductest #ie ten-day period and
necessitated by the lawyer’s continued failure to cooparaty be conducted at any place in
Washington State.
(2) Costsand Expenses.
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(A) Regardless of the underlying grievance’s ultimagpasition, a lawyer who has been served
with a subpoena under this rule is liable for the actual addtse deposition, including but
not limited to service fees, court reporter fees, traxplenses, and the cost of transcribing
the deposition, if ordered by disciplinary counsel.atldition, a lawyer who has been served
with a subpoena for a deposition under this rule is liatneaf reasonable attorney fee of
$500.

(B) The procedure for assessing costs and expenses$oloavs:

(i) Disciplinary counsel applies to a review committeeitbynizing the cost and expenses
and stating the reasons for the deposition.
(i) The lawyer has ten days to respond to disciplirynsel’s application.
(i) The review committee by order assesses appromats and expenses.
(iv) Rule 13.9(e) governs Board review of the review committeler.
(3) Grounds for Discipline. A lawyer’s failure to cooperate fully and promptly with ianestigation
as required by section (e) or rule 2.13(d) is also grotordsiscipline.

Purpose
This rule is derived from a number of provisions in the RLDs related to the investigation of
grievances that have been reorganized to present more clearly how a matter progresses through
the discipline system.
Section (a) is derived from RLD 2.6(b)(1), with a modification to include alleged or apparent
incapacity of a lawyer to practice law.
Section (b) is derived from RLD 2.6(b)(1)&(2) and from RLD 2.7(b)&(c) with no substantive
change.
Section (c) is derived from RLD 2.4(d)(2), modified to provide that disciplinary counsel first
determines whether an investigation should be deferred, with either party having the ability to ask
for review of that decision by a review committee.
Section (d) is derived from RLD 2.9(d) with no substantive change.
Section (e) is derived from RLD 2.8(a) with no substantive change.
Section (f) is derived from RLD 2.8(b), modified to increase the attorney fees for a non-
cooperation deposition from $200 to $500, and to provide for a new interim suspension procedure
under ELC 7.2 for failing to cooperate with a disciplinary investigation.

ELC 5.4 PRIVILEGES

(&) Privilege Against Self-Incrimination. A lawyer’'s duty to cooperate is subject to the lawyer's
privilege against self-incrimination, where applicable.

(b) Attorney-Client Privilege. A lawyer may not assert the attorney-client privilege otiher
prohibitions on revealing client confidences or secrets bas# for refusing to provide information
during the course of an investigation, but information obtathethg an investigation involving client
confidences or secrets must be kept confidential to thetgxbssible under these rules unless the client
otherwise consents. Nothing in these rules waives ariresgwaiver of any lawyer’s own privilege or
other protection as a client against the disclosure ofdemtes or secrets.

Purpose
Section (a) is derived from RLD 2.8(c) with no substantive change.
Section (b) is derived from RLD 2.8(d), modified to clarify that the rule does not waive or require
waiver of a lawyer's own privilege as a client.

ELC 5.5 DISCOVERY BEFORE FORMAL COMPLAINT
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(a) Procedure Before filing a formal complaint, disciplinary couhseay depose either a respondent
lawyer or a witness, or issue requests for admissiohetoespondent. To the extent possible, CR 30 or
31 applies to depositions under this rule. CR 36 governs redoestdmission.

(b) Subpoenas for Depositions Disciplinary counsel may issue subpoenas to compelkemndent’s

or a witness’s attendance, or the production of books, do¢smanother evidence, at a deposition.
Subpoenas must be served as in civil cases in the supmiibrand may be enforced under rule 4.7.

(c) Cooperation. Every lawyer must promptly respond to discovery requests freaiptinary counsel.

Purpose
This rule is derived from RLD 2.6(d), modified to clarify the duty of every lawyer to respond to
discovery requests from disciplinary counsel, eliminate an obsolete reference to lawyer member
of the Disciplinary Board issuing subpoenas and provide for enforcement of discovery subpoenas
in Superior Court under the provisions of ELC 4.7.

ELC 5.6 DISPOSITION OF GRIEVANCE

(a) Dismissal by Disciplinary Counsel Disciplinary counsel may dismiss grievances withvithout
investigation. On dismissal, disciplinary counsel nmggify the grievant of the procedure for review in
this rule.
(b) Review of Dismissal. A grievant may request review of dismissal of the gmi®e by delivering or
depositing in the mail a request for review to the Asgmn no later than 45 days after the Association
mails the notice of dismissal. Mailing requires postagpaid first class mail. If review is requested,
disciplinary counsel may either reopen the matterrfeestigation or refer it to a review committee.
(c) Report in Other Cases Disciplinary counsel must report to a review comeeitthe results of
investigations except those dismissed or diverted.
(d) Authority on Review. In reviewing grievances under this rule, a review commitbay:

(1) affirm the dismissal;

(2) issue an advisory letter under rule 5.7;

(3) issue an admonition under rule 13.5;

(4) order a hearing on the alleged misconduct; or

(5) order further investigation as may appear appropriate.

Purpose
Section (a) is derived from RLD 2.6(c) with no substantive change.
Section (b) is derived from RLD 2.6(c) and RLD 2.4(d)(4), but is modified to reflect elimination of
the appeal to the full Disciplinary Board from a decision of a review committee affirming the
dismissal of a grievance by disciplinary counsel, previously provided by RLD 2.3(f)(6).
Section (c) is derived from RLD 2.6(b)(3), modified for the option of diversion.
Section (d) is derived from RLD 2.4(d)(1)&(4) with no substantive change. The Discipline 2000
Task Force considered whether the rules should provide a standard for a review committee to
use in deciding whether to order a matter to hearing. The Task Force recommended not to
impose a standard in the rule.

ELC 5.7 ADVISORY LETTER

An advisory letter may be issued when a hearing does nohawperanted but it appears appropriate to
caution a respondent lawyer concerning his or her conduct. An pdigder may be issued by a review
committee but may not be issued when a grievance is dedrisBowing a hearing. An advisory letter
does not constitute a finding of misconduct, is not a sanasiomgt disciplinary action, and is not public
information.

Purpose
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This rule is derived from RLD 5.6 with no substantive change other than to delete a reference to
the Disciplinary Board made obsolete by the elimination of Board review of dismissals by a review
committee under RLD 2.3(f)(6).

TITLE 6 -- DIVERSION

ELC 6.1 REFERRAL TO DIVERSION

In a matter involving less serious misconduct as definedilen 6.2, before filing a formal complaint,
disciplinary counsel may refer a respondent lawyer to siiwer Diversion may include

(A) fee arbitration;

(B) arbitration;

(C) mediation;

(D) law office management assistance;

(E) lawyer assistance programs;

(F) psychological and behavioral counseling;

(G) monitoring;

(H) restitution;

(Dcontinuing legal education programs; or

(J) any other program or corrective course of action agreedytalisciplinary counsel and

respondent to address respondent’s misconduct.

Disciplinary counsel may negotiate and execute diversiotrams, monitor and determine compliance
with the terms of diversion contracts, and determine lukdht or any material breach of diversion
contracts, subject to review under rule 6.9.

Purpose
This section is derived from RLD 14.1 and RLD 2.6(e) with no substantive change.

ELC 6.2 LESS SERIOUS MISCONDUCT

Less serious misconduct is conduct not warranting a samestmcting the respondent lawyer’s license
to practice law. Conduct is not ordinarily consideress Iserious misconduct if any of the following
considerations apply:
(A) the misconduct involves the misappropriation of funds;
(B) the misconduct results in or is likely to result irbstantial prejudice to a client or other
person, absent adequate provisions for restitution;
(C) the respondent has been sanctioned in the last thnee yea
(D) the misconduct is of the same nature as misconduct arhwthe respondent has been
sanctioned or admonished in the last five years;
(E) the misconduct involves dishonesty, deceit, fraud, or meseptation;
(F) the misconduct constitutes a “serious crime” as defmede 7.1(a); or
(G) the misconduct is part of a pattern of similar misconduc

Purpose
This section is derived from RLD 14.2 with no substantive change.
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ELC 6.3 FACTORS FOR DIVERSION
Disciplinary counsel considers the following factors in dateing whether to refer a respondent lawyer
to diversion:

(A) whether the presumptive sanction under the ABA Standardsnfmsing Lawyer Sanctions
for the violations raised by the grievance or grievansdikely to be no more severe than
reprimand or admonition;

(B) whether participation in diversion is likely to improve ttespondent’s future professional
conduct and accomplish the goals of lawyer discipline;

(C) whether aggravating or mitigating factors exist; and

(D) whether diversion was already tried.

Purpose
This section is derived from RLD 14.4 with no substantive change.

ELC 6.4 NOTICE TO GRIEVANT

As provided in rule 5.1(c)(7), disciplinary counsel must notifg grievant, if any, of the proposed

decision to refer the respondent lawyer to diversion, and giustthe grievant a reasonable opportunity
to submit written comments. The grievant must be ndtifiaen the grievance is diverted and when the
grievance is dismissed on completion of diversion. Suclsidesito divert or dismiss are not appealable.

Purpose
This section is derived from RLD 14.3 with no substantive change.

ELC 6.5 DIVERSION CONTRACT

(a) Negotiation. Disciplinary counsel and the respondent lawyer negotidiesasion contract, the terms
of which are tailored to the individual circumstances.
(b) Required Terms. A diversion contract must:

(1) be signed by the respondent and disciplinary counsel;

(2) set forth the terms and conditions of the plan for tepardent and, if appropriate, identify the
use of a practice monitor and/or a recovery monitor and the ansnresponsibilities. If a
recovery monitor is assigned, the contract must include resptsmdi@nited waiver of
confidentiality permitting the recovery monitor to make appetprdisclosures to fulfill the
monitor’s duties under the contract;

(3) provide for oversight of fulfilment of the contract term®©versight includes reporting any
alleged breach of the contract to disciplinary counsel;

(4) provide that the respondent will pay all costs incurredannection with the contract. The
contract may also provide that the respondent will pay this @ssociated with the grievances to
be deferred; and

(5) include a specific acknowledgment that a material tiaraof a term of the contract renders the
respondent’s participation in diversion voidable by discipliraynsel.

(c) Amendment. The contract may be amended on agreement of the respamterdisciplinary

counsel.
Purpose

This section is derived from RLD 14.5 with no substantive change.

ELC 6.6 AFFIDAVIT SUPPORTING DIVERSION
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A diversion contract must be supported by the respondent lavafédavit or declaration as approved by
disciplinary counsel setting forth the respondent’s misconeleted to the grievance or grievances to be
deferred under this title. If the diversion contract isntaated due to a material breach, the affidavit or
declaration is admissible into evidence in any ensuing disaipl proceeding. Unless so admitted, the
affidavit or declaration is confidential and must notpbevided to the grievant or any other individual
outside the Office of Disciplinary Counsel, but may be praVvitte a review committee or the Board
considering the grievance.
Purpose
This section is derived from RLD 14.6 with no substantive change.

ELC 6.7 EFFECT OF NON-PARTICIPATION IN DIVERSION

The respondent lawyer has the right to decline disciplinamnsel's offer to participate in diversion. If
the respondent chooses not to participate, the matter procetusigh no referral to diversion had been
made.
Purpose
This section is derived from RLD 14.7 with no substantive change.

ELC 6.8 STATUS OF GRIEVANCE

After a diversion contract is executed by the respondentelaand disciplinary counsel, the disciplinary
grievance is deferred pending successful completion afahiact.

Purpose
This section is derived from RLD 14.8 with no substantive change.

ELC 6.9 TERMINATION OF DIVERSION

(a) Fulfillment of the Contract. The contract terminates when the respondent lawyer Hadkeduthe
terms of the contract and gives disciplinary counsel Atlaait or declaration demonstrating fulfillment.
Upon receipt of this affidavit or declaration, disciplinagunsel must acknowledge receipt and either
dismiss any grievances deferred pending successful comptgtitve contract or notify the respondent
that fulfillment of the contract is disputed. The grievaannot appeal the dismissal. Successful
completion of the contract is a bar to any further digwpy proceedings based on the same allegations.
(b) Material Breach. A material breach of the contract is cause for tertiainaf the diversion. After a
material breach, disciplinary counsel must notify thepoeslent of termination from diversion and
disciplinary proceedings may be instituted, resumed,iosteted.

(c) Review by the Chair. The Chair may review disputes about fulfillment or matdoreach of the
terms of the contract on the request of the respondeatis@plinary counsel. The request must be filed
with the Board within 15 days of notice to the respondetit@tietermination for which review is sought.
Determinations by the Chair under this section are not sutojéatther review and are not reviewable in
any proceeding.

Purpose
This section is derived from RLD 14.9 with no substantive change.
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TITLE 7 — INTERIM PROCEDURES

ELC 7.1 INTERIM SUSPENSION FOR CONVICTION OF A CRIM E
(a) Definitions.
(1) "Conviction" for the purposes of this rule occurs upon entra @ilea of guilty, unless the
defendant affirmatively shows that the plea was not acdeptevas withdrawn, or upon entry of
a finding or verdict of guilty, unless the defendant affiimedy shows that judgment was arrested
or a new trial granted.
(2) "Serious crime" includes any:
(A) felony;
(B) crime a necessary element of which, as determipets Istatutory or common law definition,
includes any of the following:

(A) interference with the administration of justice;
(B) false swearing;

©) misrepresentation;

(D) fraud,;

(E) deceit;

(F)bribery;

(G) extortion;

(H) misappropriation; or

() theft; or

(C) attempt, or a conspiracy, or solicitation of angtb@commit a "serious crime”.
(b) Court Clerk To Advise Association of Conviction When a lawyer is convicted of a crime, the
clerk of the court must advise the Association of the ctievicand on request provide the Association
with certified copies of any order or other document shgwiie conviction.
(c) Procedure upon Conviction.

(1) If a lawyer is convicted of a felony, disciplinary coeinsust file a formal complaint regarding
the conviction. Disciplinary counsel must also petitidre tSupreme Court for an order
suspending the respondent lawyer during the pendency of disciplin@eegiogs. The petition
for suspension may be filed before the formal complaint.

(2) If a lawyer is convicted of a crime that is not @i, disciplinary counsel may refer the matter
to a review committee to determine whether the crime sereous crime. If so, disciplinary
counsel proceeds in the same manner as for a felony.

(3) If a lawyer is convicted of a crime that is neithefebony nor a serious crime, the review
committee considers a report of the conviction in the same masarany other report of possible
misconduct by a lawyer.

(d) Petition. A petition to the Supreme Court for suspension under thesmukt include a copy of any
available document establishing the fact of convictionhdfdrime is not a felony, the petition must also
include a copy of the review committee order finding that ¢rime is a serious crime. Disciplinary
counsel may also include additional facts, statementsiymemgfs, affidavits, and documents in the
petition. A copy of the petition must be personally séree the respondent, and proof of service filed
with the Court.

(e) Immediate Interim Suspension Upon the filing of a petition for suspension under tui, the
Court determines whether the crime constitutes a serious as defined in section (a).

(1) If the crime is a felony, the Court must enter an onsienediately suspending the respondent
from the practice of law.

(2) If the crime is not a felony, the Court conducts a shauwse proceeding under rule 7.2(b) to
determine if the crime is a serious crime. If the Cdetermines the crime is a serious crime, the
Court must enter an order immediately suspending the respdratarthe practice of law. If the
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Court determines that the crime is not a serious crupen being so advised, the Association
processes the matter as it would any other grievance.

(3) If suspended, the respondent must comply with title 14.

(4) Suspension under this rule occurs:

(A) whether the conviction was under a law of this stateotimer state, or the United States;
(B) whether the conviction was after a plea of guilty, naatendere, not guilty, or otherwise;
and
(C) regardless of the pendency of an appeal.
() Duration of Suspension A suspension under this rule must terminate when the liscip
proceeding is fully completed, after appeal or otherwise.
(g) Termination of Suspension

(1) Petition and Response. A respondent may at any time petition the Board to recordmen
termination of an interim suspension. Disciplinary celimeay file a response to the petition.
The Chair may direct disciplinary counsel to investiget@ppears appropriate.

(2) Board Recommendation. If either party requests, the Board must hear oral aggtiran the
petition at a time and place and under terms as the @inacts. The Board may recommend
termination of a suspension only if the Board makes amafive finding of good cause to do
so. There is no right of appeal from a Board decision daglitt recommend termination of a
suspension.

(3) Court Action. The Court determines the procedure for its consideratianre€ommendation to
terminate a suspension.

(h) Notice of Dismissal to Supreme Court. If disciplinary counsel has filed a petition for suspen
under this rule, and the disciplinary proceedings based onrithena conviction are dismissed, the
Supreme Court must be provided a copy of the decision gransngsdal whether or not the respondent
is suspended at the time of dismissal.

Purpose
This section is derived from RLD 3.1, with no substantive change, but reorganized to combine
the definitions found in RLD 3.1(b) and RLD 3.1(i) in a definitions section (a). As a result, section
(b) is derived from RLD 3.1(a).

ELC 7.2 INTERIM SUSPENSION IN OTHER CIRCUMSTANCES

(a) Types of Interim Suspension.

(1) Review Committee Finding of Risk to Public. Disciplinary counsel may petition the Supreme
Court for an order suspending the respondent lawyer during thenggndkeany proceeding
under these rules if:

(A) it appears that a respondent’s continued practice oplases a substantial threat of serious
harm to the public; and
(B) a review committee recommends an interim suspension.

(2) Board Recommendation for Disbarment. When the Board enters a decision recommending
disbarment, disciplinary counsel must file a petitiontfe respondent’s suspension during the
remainder of the proceedings. The respondent must be suspeneleidaabaffirmative showing
that the respondent’s continued practice of law will bet detrimental to the integrity and
standing of the bar and the administration of justice, czdmérary to the public interest. If the
Board’s decision is not appealed and becomes final, titepeteed not be filed, or if filed may
be withdrawn.

(3) Failure To Cooperate with Investigation. When any lawyer fails without good cause to comply
with a request under rule 5.3(f) for information or documemtswith a subpoena issued under
rule 5.3(f), or fails to comply with disability proceedirgs specified in rule 8.2(d), disciplinary
counsel may petition the Court for an order suspending tingefapending compliance with the
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request or subpoena. |If the lawyer complies with the stgore subpoena, the lawyer may
petition the Court to terminate the suspension on termSdabg deems appropriate.
(b) Procedure.

(1) Petition. A petition to the Court under this rule must set forthatis of the lawyer constituting
grounds for suspension, and if filed under subsection (a)(®} include a copy of the Board'’s
decision. The petition may be supported by documentdidawafs. The Association must serve
the petition by mail on the day of filing. In addition, ggwf the petition must be personally
served on the lawyer no later than the date of serviteeafhow cause order.

(2) Show Cause Order. Upon filing of the petition, the Chief Justice orders theyler to appear
before the Court on a date set by the Chief Justicet@mthow cause why the petition for
suspension should not be granted. Disciplinary counsd imave a copy of the order to show
cause personally served on the lawyer at least ten éégelihe scheduled show cause hearing.
Subsection (b)(5) notification requirements must be includéukiishow cause order.

(3) Answer to Petition. The lawyer may answer the petition. An answer masuggoorted by
documents or affidavits. Failure to answer does not resdifault or waive the right to appear
at the show cause hearing.

(4) Filing of Answer. A copy of any answer must be filed with both the Caumtl disciplinary
counsel by the date specified in the show cause orderhwililicbe at least five days before the
scheduled show cause hearing.

(5) Natification. The lawyer must inform the court no less than 7 days poidhe show cause
hearing, or the hearing will be stricken and the Court ddtide the matter without oral
argument.

(6) Application of Other Rules. If the Court enters an order suspending the lawyer, thenelamng
to suspended lawyers, including title 14, apply.

Purpose
This rule is derived from RLD 3.2. RLD 3.2(a) and RLD 3.2(b) become subsections (1) and (2) of
ELC 7.2(a). Subsection (a)(1) is modified to conform to the standard for interim suspension
contained in the ABA Model Rules for Lawyer Discipline Enforcement (1996 ed.), Rule 20. The
language in RLD 3.2(a) regarding a respondent lawyer who alleges the inability to conduct a
proper defense is deleted in favor of the new ELC 7.3. New language is added at subsection
(a)(3) providing for interim suspension based on a lawyer failing without good cause to comply
with investigation requests for information or documents or the failure of a lawyer to comply with a
subpoena issued in a investigation. This new procedure is designed to provide a summary
resolution of non-cooperation matters without the need to involve a review committee or the
Disciplinary Board.
Section (b) is derived from RLD 3.2(c), (d), (e), (f) & (g), with no substantive change.
Note: 01/03/06 amendment added the Notification section at 7.2(b)(5), and made other changes.

ELC 7.3 AUTOMATIC SUSPENSION WHEN RESPONDENT ASSERTING INCAPACITY

When a respondent lawyer asserts incapacity to conduct a plejgase to disciplinary proceedings,
upon receipt of appropriate documentation of the assertiometipmndent must be suspended on an
interim basis by the Supreme Court pending the conclusion dlighbility proceedings. However, if the
hearing officer in the supplemental proceeding files a decibatrthe respondent is not incapacitated, on
petition of either party, the Court may terminate therimeuspension.

Purpose
This is a new rule, providing for automatic interim suspension when a respondent lawyer asserts
incapacity to conduct a proper defense in disciplinary proceedings. Following such an assertion,
it would be inconsistent to allow the lawyer to continue practicing in the interim.
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ELC 7.4 STIPULATION TO INTERIM SUSPENSION

At any time a respondent lawyer and disciplinary counsel stipylate that the respondent be suspended
during the pendency of any investigation or proceeding beaausenviction of a serious crime, a
substantial threat of serious harm to the public, ormpacty to practice law. A stipulation must state the
factual basis for the stipulation and be submitted directlyth® Supreme Court for expedited
consideration. Stipulations under this rule are public upon fililg the Court, but the Court may order
that supporting materials are confidential. Either par&y petition the Court to terminate the interim
suspension, and on a showing that the cause for the interiransu@p no longer exists, the Court may
terminate the suspension.

Purpose
This is a new rule providing a procedure for a lawyer and disciplinary counsel to present a
stipulation for interim suspension directly to the Supreme Court. Due to the agreed nature of
such matters, the rule provides for expedited consideration.

ELC 7.5 INTERIM SUSPENSIONS EXPEDITED

(a) Expedited Review. Petitions seeking interim suspension under this titleivean expedited hearing,
ordinarily no later than 14 days from issuance of anrdalshow cause.

(b) Procedure During Court Recess.When a petition seeking interim suspension under thesgifiled
during a recess of the Supreme Court, the Chief Justicéctireg Chief Justice, or the senior Justice
under SAR 10, subject to review by the full Court on motigriréoconsideration, may rule on the motion
for interim suspension.

Purpose
This rule is derived from RLD 3.3 with no substantive change.

ELC 7.6 EFFECTIVE DATE OF INTERIM SUSPENSIONS

Interim suspensions become effective on the date of the Seii2enrt’s order unless the order provides
otherwise.

Purpose
This new rule clarifies the effective date of interim suspensions.

ELC 7.7 APPOINTMENT OF CUSTODIAN TO PROTECT CLIENTS ' INTERESTS

(a) Custodians Allowed. The Chair, on motion by disciplinary counsel or any othtgrested person,
may appoint one or more lawyers or Association counselcastadian to act as counsel for the limited
purpose of protecting clients’ interests whenever a lawgsr leen transferred to disability inactive
status, suspended, or disbarred, and fails to carry outbiigations of title 14 or fails to protect the
clients' interests, or whenever a lawyer disappearses; dnless a partner, personal representative, or
other responsible person appears to be properly protectingi¢nés’ interests. The Chair may enter
orders to carry out the provisions and purposes of this rule.

(b) Duties. The custodian takes possession of the necessary filee@nds and takes action as seems
indicated to protect the clients' interests or requinethe Chair’s orders or these rules. Such action may
include but is not limited to assuming control of trust aote or other financial affairs. Any bank or
other person honoring the authority of the custodian is exonefated any resulting liability. In
determining ownership of funds in the trust account, inclutfyngubrogation or indemnification, the
custodian should act as a reasonably prudent lawyer nmangfaa client trust account. The custodian
may rely on a certification of ownership issued by a pevgom conducts audits for the Association under
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rule 15.1. If the client trust account does not containcerfit funds to meet known client balances, the
custodian may disburse funds on a pro rata basis.

(c) Discharge. On motion by disciplinary counsel or any interestespn, the Chair may discharge the
custodian from further duties. The Chair may also ordstrdction of files and records as appropriate.
(d) Costs. Payment of any costs incurred by the Association underrtie may be a condition of
reinstatement of a disbarred lawyer or a lawyer traredfen disability inactive status, or may be ordered
as restitution in a disciplinary proceeding for failtweeomply with rule 14.1.

Purpose
This rule is derived from RLD 8.6. The title of this rule and section (a) are modified to distinguish
the role of custodian from that of counsel.
Section (a) is modified to allow appointment of the WSBA as the custodian.
Section (b) is modified to allow the custodian to rely on determinations by the WSBA auditor as to
ownership of client funds, and to allow pro rata distribution when necessary.
A new section (c) is added to provide for discharging the custodian and destruction of files and
records.
Section (d) is derived from RLD 8.6(b) with no substantive change.

TITLE 8 — DISABILITY PROCEEDINGS

ELC 8.1 ACTION ON ADJUDICATION OF INCOMPETENCY

(&) Grounds. The Association must automatically transfer a lawyem active to disability inactive
membership status upon receipt of a certified copy ofuthgment, order, or other appropriate document
demonstrating that the lawyer:

(1) was found to be incapable of assisting in his or her dsfense in a criminal action;

(2) was acquitted of a crime based on insanity;

(3) had a guardian (but not a limited guardian) appointediifoor her person or estate on a finding

of incompetency; or

(4) was found to be mentally incapable of conducting thetipeaaf law in any other jurisdiction.
(b) Notice to Lawyer. The Association must forthwith notify the disabled lawgerd his or her
guardian, if one has been appointed, of the transfer tbilitisanactive status. The Association must
also notify the Supreme Court of the transfer and provid®py of the judgment, order, or other
appropriate document on which the transfer was based.

Purpose
This rule is derived from RLD 10.1 with no substantive change; however the rule title is modified to
reflect more accurately the provisions of the rule.

ELC 8.2 DETERMINATION OF INCAPACITY TO PRACTICE LAW

(a) Review Committee May Order Hearing Disciplinary counsel reports to a review committee
investigations into an active, suspended, or inactive respbtaleyer’'s mental or physical capacity to
practice law. The committee orders a hearing if it ajgptere is reasonable cause to believe that the
respondent does not have the mental or physical capacitydiicpriaw. In other cases, the committee
may direct further investigation as appears appropriatesorish the matter.
(b) Not Disciplinary Proceedings. Proceedings under this rule are not disciplinary procegding
(c) Procedure

(1) Applicable Rules. Proceedings under this rule are conducted under the procedurafawules

disciplinary proceedings.
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(2) Appointment of Counsdl. If counsel for the respondent does not appear within theftinfding
an answer, the Chair must appoint a member of the Rdsntas counsel for the respondent.

(3) Health Records. After a review committee orders a hearing under this disejplinary counsel
may require the respondent to furnish written released authorizations for medical,
psychological, or psychiatric records as may be relevathetanquiry, subject to a motion to the
hearing officer, or if no hearing officer has been appoirttethe chief hearing officer, to limit
the scope of the requested releases or authorizétiogeod cause.

(4) Examination. Upon motion, the hearing officer, or if no hearing offibas been appointed, the
chief hearing officer, may order an examination by a plasiof the respondent’s physical
condition or by a mental health professional (as defined®@WHR1.05.020) of the respondent’s
mental condition to assist in determining the respondenpaaity to practice law. Unless
waived by the parties, the examiner must submit a repdneadtamination, including the results
of any tests administered and any diagnosis, to the hedfiogrodisciplinary counsel, and the
respondent.

(5) Hearing Officer Recommendation. If the hearing officer or panel finds that the respondent does
not have the mental or physical capacity to practice lae,hearing officer or panel must
recommend that the respondent be transferred to disabditjive status.

(6) Appeal Procedure. The procedures for appeal and review of suspension recomnogsdapply
to recommendations for transfer to disability inactitadiss.

(7) Transfer Following Board Review. If, after review of the decision of the hearing officepanel,
the Board finds that the respondent does not have the meptaysical capacity to practice law,
it must enter an order immediately transferring the respadridetisability inactive status. The
transfer is effective upon service of the order under rdle 4.

(d) Interim Suspension.

(1) When a review committee orders a hearing on the capac#yrespondent to practice law,
disciplinary counsel must petition the Supreme Court forréspondent’s interim suspension
under rule 7.2(a) unless the respondent is already suspendedchteriambasis.

(2) Even if the Court previously denied a petition for intesaspension under subsection (d)(1),
disciplinary counsel may petition the Court for the imbesuspension of a respondent under rule
7.2(a)(3) if the respondent fails:

(A) to appear for an independent examination under this rule;

(B) to waive health care provider-patient privilege as ireguby this rule; or

(C) to appear at a hearing under this rule.
(e) Termination of Interim Suspension. If the hearing officer or panel files a decision recommegdi
that a respondent placed on interim suspension under thisigulee transferred to disability inactive
status, upon either party’s petition, the Court may tertaitiee interim suspension

Purpose
This rule is derived from parts of RLD 10.2, which has been divided into two separate rules. ELC
8.2 contains the procedures for determining a lawyer’s capacity to practice law, unrelated to the
lawyer’s capacity to defend a disciplinary proceeding. Procedures related to the issue of a
respondent lawyer’s capacity to defend a disciplinary proceeding are contained in ELC 8.3.
Section (a) is derived from RLD 2.4(d)(3) and RLD 10.2(a), modified by restating the standard as
whether the lawyer “does not have adequate mental or physical capacity to practice law,” rather
than the list of specific conditions previously found in the rule. This change in terminology is
made throughout the Title and is not intended to either expand or contract the scope of these
proceedings, but is only intended to update the usage. Section (a) is also modified to provide that
it is appropriate to initiate such an inquiry regarding not only lawyers on active status but also
regarding lawyers who are suspended or inactive and may return to active status.
Section (b) is derived from the first sentence of RLD 10.2(c) with no substantive change.
Subsection (c)(1) is derived from the first sentence of RLD 10.2(c) with no substantive change.
Subsection (c)(2) is derived from RLD 10.2(d) with no substantive change.
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Subsection (c)(3) is new language providing a procedure for obtaining releases for the relevant
medical, psychological or psychiatric records of the lawyer, along with a procedure for the lawyer
to seek to limit the scope of the requested releases.

Subsection (c)(4) is new language providing for an order from a hearing officer or the Chief
Hearing Officer to obtain an examination.

Subsection (c)(5) is derived from the third sentence of RLD 10.2(c) with no substantive change.
Subsection (c)(6) is derived from the last portion of the third sentence of RLD 10.2(c) and RLD
10.2(f) with no substantive change.

Subsection (c)(7) is derived from RLD 10.2(e) with no substantive change.

Section (d) is new language, based generally on RLD 3.2(a), but setting forth specific procedures
for seeking interim suspension in a matter under this rule.

Section (e) is a new provision providing for termination of an interim suspension under this rule.

ELC 8.3 DISABILITY PROCEEDINGS DURING THE COURSE OF DISCIPLINARY
PROCEEDINGS

(a) Supplemental Proceedings on Capacity To DefendA hearing officer or hearing panel, or chief
hearing officer if no hearing officer has been appointed, moug#r a supplemental proceeding on the
respondent lawyer’s capacity to defend the disciplinary paiogs if the respondent asserts, or there is
reasonable cause to believe, that the respondent is incagapteperly defending the disciplinary
proceeding because of mental or physical incapacity.

(b) Purpose of Supplemental Proceedingsin a supplemental proceeding, the hearing officer or panel
determines if the respondent:

(1) is incapable of defending himself or herself in the dis@ry proceedings because of mental or
physical incapacity;

(2) is incapable, because of mental or physical incapaeftydefending against the disciplinary
charges without the assistance of counsel; or

(3) is currently unable to practice law because of nhentphysical incapacity.

(c) Not Disciplinary Proceedings.Proceedings under this rule are not disciplinary proceedings.
(d) Procedure for Supplemental Proceedings

(1) Applicable Rules. Proceedings under this rule are conducted under the procedurafawules
disciplinary proceedings.

(2) Deferral of Disciplinary Proceedings. The disciplinary proceedings are deferred pending the
outcome of the supplemental proceeding.

(3) Appointment of Counsel. If counsel for the respondent does not appear within 20 daystioe
to the respondent of the issues to be considered in a supfaémemteeding under this rule, or
within the time for filing an answer, the Chair must app@ member of the Association as
counsel for the respondent in the supplemental proceedings.

(4) Health Records. Disciplinary counsel may require the respondent to farmistten releases and
authorizations for medical, psychological, or psychiatricords as may be relevant to the
determination under section (b), subject to a motion to therfgeofficer to limit the scope of the
requested releases or authorizations for good caudiee éspondent asserted incapacity, there is
a rebuttable presumption that good cause does not exist.

(5) Examination. Upon motion, the hearing officer may order an examination plgysician of the
respondent’s physical condition or by a mental health prafeski(as defined by RCW
71.05.020) of the respondent’s mental condition to assist in themies¢ions to be made under
section (b). Unless waived by the parties, the examiner snbshit a report of the examination,
including the results of any tests administered and dagndsis, to the hearing officer,
disciplinary counsel, and the respondent.
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(6) Failure To Appear or Cooperate. If the respondent fails to appear for an independent
examination, fails to waive health care provider-patientilpge as required in these rules, or
fails to appear at the hearing, the following procedures apply:

(A) If the Association has the burden of proof, the hearing@ffmust hold a hearing and, if
presented with sufficient evidence to determine incapamiter the respondent transferred
to disability inactive status. If there is insufficiemtidence to determine incapacity, the
hearing officer must enter an order terminating the supplaingriceedings and reinstating
the disciplinary proceedings. A respondent who does not appeber lzearing may move to
vacate the order of transfer under rule 10.6(c).

(B) If the respondent has the burden of proof, the hearing offiast enter an order terminating
the supplemental proceedings and resuming the disciplinarysgliogs.

(7) Hearing Officer Decision.

(A) Capacity To Defend and Practice Law. If the hegprofficer or panel finds that the
respondent is capable of defending himself or herself and hameh&al and physical
capacity to practice law, the disciplinary proceedings resum

(B) Capacity To Defend with Counsédl the hearing officer or panel finds that the respondent
not capable of defending himself or herself in the discipfimaoceedings but is capable of
adequately assisting counsel in the defense, the supplerpestakdings are dismissed and

the disciplinary proceedings resume. If counsel does not mppdzehalf of the respondent
within 20 days of service of the hearing officer’s decisite, Chair must appoint a member
of the Association as counsel for the respondent ididgplinary proceeding.

(C) Finding of Incapacity. If the hearing officer or panet$ that the respondent either does not
have the mental or physical capacity to practice laws andapable of assisting counsel in
properly defending a disciplinary proceeding because of mental sicehyncapacity, the
hearing officer or panel must recommend that the respondettabsferred to disability
inactive status. The procedures for appeal and reviewspession recommendations apply
to recommendations for transfer to disability inactitadiss.

(8) Transfer Following Board Review.

(A) The Board must enter an order immediately transigithe respondent to disability inactive
status if after review of a hearing officer’s or pane#sommendation of transfer to disability
inactive status, the Board finds that the respondent:

(i) does not have the mental or physical capacity to pealetig; or
(i) is incapable of assisting counsel in properly defendimtisciplinary proceeding because
of mental or physical incapacity.

(B) The transfer is effective upon service of the oadethe respondent under rule 4.1.

(e) Interim Suspension. When supplemental proceedings have been ordered, disgipdimansel must
petition the Supreme Court for the respondent’s interim sisgpeunder rule 7.2(a)(1) or seek automatic
suspension under rule 7.3 unless the respondent is already suspeadddterim basis.

Purpose

This rule is derived in part from RLD 10.2, to the extent that rule dealt with a respondent lawyer’s
capacity to defend an ongoing disciplinary proceeding.
Section (a) is derived from the portion of RLD 10.2(b) related to a respondent lawyer’s capacity to
defend a disciplinary proceeding.
Section (b) is a new provision that clarifies the purpose of supplemental proceedings, as
previously set forth in RLD 10.2(b)&(e).
Section (c) is derived from a portion of the first sentence of RLD 10.2(c) with no substantive
change.
Section (d) sets forth the procedure for supplemental proceedings:

Subsection (d)(1) is derived from a portion of the first sentence of RLD 10.2(c) with no

substantive change.
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Subsection (d)(2) is derived from a portion of the second sentence of RLD 10.2(c) with no
substantive change.

Subsection (d)(3) is derived from RLD 10.2(d) with no substantive change.

Subsection (d)(4) is a new provision for obtaining health records in a proceeding under this
rule, subject to review by the hearing officer.

Subsection (d)(5) is a new provision for an examination upon an order by the hearing officer.
Subsection (d)(6) is a new provision to deal with failure of a respondent lawyer to appear or
cooperate in obtaining health records or an examination under this rule.

Subsection (d)(7) is derived from the third sentence of RLD 10.2(c), but is modified to set forth
the hearing officer’s options more specifically. In particular, this subsection clarifies that a
hearing officer may find that the respondent does not have the capacity to defend himself or
herself, but does have the capacity to defend with counsel.

Subsection (d)(8) is derived from RLD 10.2(e), modified to clarify that the standard is not
whether a lawyer can defend the disciplinary proceeding but whether the lawyer is incapable
of assisting counsel in properly defending the disciplinary proceeding.

Section (e) is derived from the second and third sentences of RLD 10.2(b), modified to include
the new interim suspension rule, ELC 7.3.

ELC 8.4 APPEAL OF TRANSFER TO DISABILITY INACTIVE S TATUS

The respondent lawyer may appeal an order of transfesabitliy inactive status under rule 12.3. The
Board’s order remains in effect, regardless of thedpacy of an appeal, unless and until reversed by the
Supreme Court.

Purpose
This rule is derived from RLD 10.2(f) with no substantive change.

ELC 8.5 STIPULATED TRANSFER TO DISABILITY INACTIVE STATUS

(&) Requirements. At any time a respondent lawyer and disciplinary couns®y stipulate to the
transfer of the respondent to disability inactive statudeuthis title. The respondent and disciplinary
counsel must sign the stipulation.

(b) Form. The stipulation must:

(1) state with particularity the nature of the respondentapacity to practice law and the nature of
any pending disciplinary proceedings that will be defereed gesult of the respondent’s transfer
to disability inactive status;

(2) state that it is not binding on the Association as @rsent of all existing facts relating to the
professional conduct of the respondent and that any addigaising facts may be proved in a
subsequent disciplinary proceeding; and

(3) fix the amount of costs and expenses to be paid bespendent.

(c) Approval. The stipulation must be presented to the Board. ThedBearews the stipulation based
solely on the record agreed to by the respondent and diseipltounsel. The Board may either approve
the stipulation or reject it. Upon approval, the trangfatisability inactive status is not subject to further
review.

(d) Stipulation Not Approved. If the stipulation is rejected by the Board, the stipofahas no force or
effect and neither it nor the fact of its execution im@dible in any pending or subsequent disciplinary
proceeding or in any civil or criminal action.

Purpose
This is a new procedure for a lawyer and disciplinary counsel to stipulate to transfer to disability
inactive status, subject to approval by the Disciplinary Board of the stipulation. Because these
are agreed proceedings, there is no requirement of notice for such a stipulation to be presented
to the Board.
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ELC 8.6 COSTS IN DISABILITY PROCEEDINGS

When reviewing a matter under this title, the Board may awthdisciplinary counsel to seek assessment
of the costs and expenses against the respondent lawytre Board authorizes, disciplinary counsel
may file a statement of costs within 20 days of serwt the Board's order. Rule 13.9 governs
assessment of these costs and expenses. The responugntequired to pay the costs and expenses
until 90 days after reinstatement to active status.

Purpose
This is a new provision allowing the Disciplinary Board discretion to authorize disciplinary counsel
to seek assessment of costs in a disability inquiry.

ELC 8.7 BURDEN AND STANDARD OF PROOF

In proceedings under rules 8.2 or 8.3, the party assertindegingl the incapacity has the burden of
establishing it by a preponderance of the evidence. If the efsacapacity is raised by a hearing officer
or panel, the Association has the burden of proof.

Purpose
This is a new provision to clarify the burden and standard of proof in disability proceedings.

ELC 8.8 REINSTATEMENT TO ACTIVE STATUS

(a) Right of Petition and Burden. A respondent lawyer transferred to disability inactivagust may
resume active status only by Board or Supreme Court orday. respondent transferred to disability
inactive status may petition the Board for transfer dova status. The respondent has the burden of
showing that the disability has been removed.

(b) Petition. The petition for reinstatement must:

(1) state facts demonstrating that the disability has tEanved,

(2) include the name and address of each psychiatrist, pegdtplphysician, or other person and
each hospital or other institution by whom or in which tegpondent has been examined or
treated since the transfer to disability inactiveustaand

(3) be filed with the Clerk and served on disciplinaryrcsel.

(c) Waiver of Privilege. The filing of a petition for reinstatement to activatss by a respondent
transferred to disability inactive status waives any [@@é as to treatment of any medical, psychological,
or psychiatric condition during the period of disabilityheTrespondent must furnish, if requested by the
Board or disciplinary counsel, written consent tohereatment provider to divulge information and
records relating to the disability.

(d) Initial Review by Chair. The Chair reviews the petition and any response by disaiyl counsel
and directs appropriate action to determine whether thebilitigahas been removed, including
investigation by disciplinary counsel or any other personan examination by a physician of the
respondent’s physical condition or by a mental health priofesis(as defined by RCW 71.05.020) of the
respondent’s mental condition.

(e) Board Review.

(1) The respondent must have a reasonable opportunity to remgweports of investigations or
examinations ordered by the Chair and submit additionalriaistéefore the matter is submitted
to the Board.

(2) On submission, the Board reviews the petition and gmyrieeas expeditiously as possible and
takes one or more of the following actions:

(A) grants the petition;
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(B) directs additional action as the Board deems negegsdetermine whether the disability has
been removed;

(C) orders that a hearing be held before a hearing officpanel under the procedural rules for
disciplinary proceedings;

(D) directs the respondent to establish proof of competence aminig in the law, which may
include certification by the bar examiners of successfulptetion of an examination for
admission to practice;

(E) denies the petition;

(F) directs the respondent to pay the costs of the reingtatgroceedings; or

(G) approves or rejects a stipulation to reinstatemetwden the respondent and the Association.

(3) The petition may be denied without the respondent having an apjigrtor a hearing before a
hearing officer or panel only if the Board determines tHaaxing is not necessary because:

(A) the respondent fails to state a prima facie caseefostatement in the petition; or

(B) the petition does not indicate a material change otipistance since a previous denial of a
petition for reinstatement.

(N Petition Granted. If the petition for reinstatement is granted, thesdciation immediately restores
the respondent to the respondent’s prior status and notifieSupeeme Court of the transfer. If a
disciplinary proceeding has been deferred because of th#litsmansfer, the proceeding resumes upon
reinstatement.

(g) Review by Supreme Court. If the petition for reinstatement is not granted, tegpondent may
appeal the Board’s decision to the Supreme Court, by filingtize of appeal with the Clerk within 15
days of service of the Board’s decision on the respondetie 1P applies to review under this section.

Purpose
This rule is derived from RLD 10.3 with certain modifications:
Section (b) is a provision previously in RLD 10.3(c), modified to require the lawyer to identify all
professionals, hospitals or institutions who have examined or treated the lawyer since the transfer
to disability inactive status.
Section (d) is modified to allow disciplinary counsel to respond to a reinstatement petition before it
is considered by the Chair.
Section (e) is modified to provide that any hearing is before a hearing officer or panel, not the
Board, and that such hearings are conducted under the procedural rules for disciplinary hearings.
Section (e) is also modified to allow a stipulation providing for reinstatement.

ELC 8.9 PETITION FOR LIMITED GUARDIANSHIP

(a) Guardian Powers and Qualifications. A guardian may be appointed under this rule to take any
action deemed advisable related to the respondent lawyersdido practice law and any disciplinary or
disability investigation or proceeding.

(b) Referral to Review Committee. A hearing officer or panel, the Association, the respondent,
respondent’s counsel may request that a review comraitith@rize the filing of a petition for a limited
guardianship of a respondent as described in section (@).pédrson requesting the petition must give
notice to the parties at the time of the request. Theotsson and the respondent may submit
declarations or affidavits relevant to the Review Conesitt decision.

(c) Review Committee Determination. The review committee may authorize the Association toiqetit
for the appointment of a limited guardian as describedettian (a) when the review committee
reasonably believes that grounds for such an appointmesitumder RCW 11.88.010(2). The review
committee may require the respondent to submit to any ra@gessaminations or evaluations and may
retain independent counsel to assist in the investigatidriee filing of any petition.

(d) Action for Limited Guardianship.
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(1) Upon authorization of a review committee, the Assariamay file a petition in any Superior
Court seeking a limited guardian to act regarding thgoredent’s license or any disciplinary or
disability investigation or proceeding.

(2) Notwithstanding any other provisions regarding the qualiéinatof a guardian ad litem, any
guardian ad litem appointed under this rule must be a laguadified to maintain and protect the
confidences and secrets of the respondent’s clients.

(3) Upon application to the Superior Court, the respondenthaiag the matter moved to the county
where the respondent is domiciled or maintains an officeanather county as authorized by
law.(4) The guardianship proceedings must be sealed to thet exéeessary to protect
confidences and secrets of the respondent’s clients or onthery basis found by the Superior
Court.

(5) The costs of any guardianship are paid out of the guakip estate, except if the guardianship
estate is indigent, the Association pays the costs.

Purpose
This is a new rule authorizing a limited guardianship for taking action with respect to a lawyer’s
license or any disability or disciplinary proceeding. This procedure is necessary for some
individuals whose disability makes it impossible for even appointed counsel to represent them in
disability or disciplinary proceedings.

TITLE 9 — RESOLUTIONS WITHOUT HEARING

ELC 9.1 STIPULATIONS

(a) Requirements Any disciplinary matter or proceeding may be resolved bypallation at any time.
The stipulation must be signed by the respondent lawyer andvapdpby disciplinary counsel. The
stipulation may impose terms and conditions of probation anthim any other appropriate provisions.
(b) Form. A stipulation must:

(1) provide sufficient detail regarding the particular acteraissions of the respondent to permit the
Board or hearing officer to form an opinion as to theppiety of the proposed resolution, and, if
approved, to make the stipulation useful in any subsequenpldiary proceeding against the
respondent;

(2) set forth the respondent’s prior disciplinary recardits absence;

(3) state that the stipulation is not binding on the Assaciaéis a statement of facts about the
respondent’s conduct, and that additional facts may be proved subsequent disciplinary
proceeding; and

(4) fix the amount of costs and expenses to be paid byspendent.

(c) Approval.

(1) By Hearing Officer. A hearing officer or panel may approve a stipulation disygosf a matter
pending before the officer or panel, unless the stipulagquires the respondent’s suspension or
disbarment. This approval constitutes a final decisionsindt subject to further review.

(2) By Board. All other stipulations must be presented to the Board: Bdard reviews a stipulation
based solely on the record agreed to by the respondent lawyelisgiglinary counsel. The
parties may jointly ask the Chair to permit them to asslrthe Board regarding a stipulation.
Such presentations are at the Chair’s discretion. ThedBoay approve, conditionally approve,
or reject a stipulation. Regardless of the provisions & BuB(a), the Board may direct that
information or documents considered in reviewing a stiuidie kept confidential.
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(d) Conditional Approval. The Board may condition its approval of a stipulation on treement by
the respondent and disciplinary counsel to a differentplisary action, probation, restitutiony
other terms the Board deems necessary to accomplish fhespsrof lawyer discipline. If the Board
conditions approval of a stipulation, the stipulation as condtieneleemed approved if, within 14
days of service of the order, or within additional timarged by the Chair, both parties serve on the
Clerk written consent to the conditional terms in the Bsaorder.

(e) Reconsideration. Within 14 days of service of an order rejecting or conditlpnapproving a

stipulation, the parties may serve on the Clerk a joiniandbr reconsideration and may ask to address

the Board on the motion.

(f) Stipulation Rejected. The Board's order rejecting a stipulation must state tlasores for the

rejection. A rejected stipulation has no force or éffmad neither it nor the fact of its execution is

admissible in evidence in any disciplinary, civil, onanal proceeding.

(g) Failure To Comply. A respondent’s failure to comply with the terms of an ayguictipulation may

be grounds for discipline.

Purpose
This rule is derived from RLD 4.14, with the following modifications:
Section (c) is modified to permit a hearing officer to approve a stipulation disposing of a matter
not involving a suspension or disbarment. The hearing officer's order approving such a
stipulation is a final order, with no sua sponte review by the Disciplinary Board. Section (c) is also
amended to allow a respondent and disciplinary counsel to jointly request an oral presentation to
the Disciplinary Board regarding a proposed stipulation.
Section (c) is modified and a new section (d) added to allow the Disciplinary Board to
conditionally approve a stipulation which is effective if both the respondent and disciplinary
counsel agree to the modified terms of the stipulation. The provision allows the parties to seek
reconsideration, including an oral presentation.
Section (e) is a new provision for a joint motion for reconsideration.
Section (f) is derived from RLD 4.14(d), modified to require the Disciplinary Board to state the
reasons for rejection of a stipulation.
Section (g) is derived from RLD 4.14(e) with no substantive change.

ELC 9.2 RECIPROCAL DISCIPLINE AND DISABILITY INACTI VE STATUS; DUTY TO
SELF-REPORT

(a) Duty To Self-Report Discipline or Transfer to Disablity Inactive Status. Within 30 days of being
disciplined or transferred to disability inactive statusnother jurisdiction, a lawyer admitted to practice
in this state must inform disciplinary counsel of theigitne or transfer.
(b) Obtaining Order. Upon notification from any source that a lawyer admittegreztice in this state
was disciplined or transferred to disability inactivatss in another jurisdiction, disciplinary counsel
must obtain a certified copy of the order and fileithvihe Supreme Court.
(c) Supreme Court Action. Upon receipt of a certified copy of an order demonstratiag a lawyer
admitted to practice in this state has been disciploradansferred to disability inactive status in another
jurisdiction, the Supreme Court orders the respondent lawyshdw cause within 30 days of service
why it should not impose the identical discipline or dibgbinactive status. The Association must
personally serve this order, and a copy of the order fromottie jurisdiction, on the respondent under
rule 4.1(b)(3).
(d) Deferral. If the other jurisdiction has stayed the discipline ondfer, any reciprocal discipline or
transfer in this state is deferred until the stay egir
(e) Discipline or Transfer To Be Imposed.

(1) Thirty days after service of the order under sectipnte Supreme Court imposes the identical

discipline or disability inactive status unless disciplineoyinsel or the lawyer demonstrates, or
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the Court finds, that it clearly appears on the face ofrédoerd on which the discipline or

disability transfer is based, that:

(A) the procedure so lacked notice or opportunity to be hibatdt denied due process;

(B) the proof of misconduct or disability was so infirm tha Court is clearly convinced that it
cannot, consistent with its duty, accept the finding afcomduct or disability;

(C) the imposition of the same discipline would resulgiave injustice;

(D) the established misconduct warrants substantiallyrditediscipline in this state;

(E) the reason for the original transfer to disabilitgctive status no longer exists; or

(F) appropriate discipline has already been imposdusrjurisdiction for the misconduct.

(2) If the Court determines that any of the factors in sulmse (1) exist, it enters an appropriate
order. The burden is on the party seeking different discipliriis jurisdiction to demonstrate
that imposing the same discipline is not appropriate.

(N Conclusive Effect. Except as this rule otherwise provides, a final adjtidican another jurisdiction
that a lawyer has been guilty of misconduct or shduddtransferred to disability inactive status
conclusively establishes the misconduct or the disability for gesp®of a disciplinary or disability
proceeding in this state.

Purpose
This rule is derived from RLD 12.6, with modifications to closely parallel the ABA Model Rule for
Lawyer Disciplinary Enforcement, Rule 22. The rule is expanded to include reciprocal disability
inactive proceedings.
A new section (a) is added, creating a duty to report being disciplined or transferred to disability
inactive status in another jurisdiction.
A new section (b) clarifies that disciplinary counsel is responsible for obtaining and presenting to
the Supreme Court a certified copy of orders from another jurisdiction regarding a Washington
lawyer.
Section (c) is derived from RLD 12.6(a) with no substantive change other than including transfers
to disability inactive status.
Section (d) is derived from RLD 12.6(b) with no substantive change other than including transfers
to disability inactive status.
A new section (e) adds the specific procedures recommended by the ABA Model Rule.
Subsections (e)(1)(A)-(E) are derived from Subsections 22(D)(1)-(5) of the Model Rule, with
language changes to reflect the style and usage conventions of the ELCs, but with no substantive
difference.
Subsection (e)(1)(F) is a new provision, not in the Model Rule, designed to preclude reciprocal
discipline from being based on more severe reciprocal discipline that has been imposed by
another jurisdiction, when the discipline in the other jurisdiction was based on the jurisdiction that
has already been imposed by Washington.
Section (f) is derived from RLD 12.6(c) with no substantive change other than including transfers
to disability inactive status.

ELC 9.3 RESIGNATION IN LIEU OF DISBARMENT

(& Grounds. A respondent lawyer who desires not to contest or defendhshgailegations of
misconduct may, at any time before the answer in amgypdlizary proceeding is due, resign his or her
membership in the Association in lieu of further disciplnaroceedings.
(b) Process. The respondent first notifies disciplinary counsel th& respondent intends to submit a
resignation and asks disciplinary counsel to prepare enstat of alleged misconduct and to provide a
declaration of costs. After receiving the statementthadieclaration of costs, if any, the respondent may
resign by submitting to disciplinary counsel a signeggreation, sworn to or affirmed under oath and
notarized, that:

(1) includes disciplinary counsel’s statement of thegatl misconduct and either an admission of

that misconduct or a statement that while not admittingriseonduct the respondent agrees that
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the Association could prove by a clear preponderance of tlier®e that the respondent

committed violations sufficient to result in respondents&bdrment;

(2) affirmatively acknowledges that the resignation is permiaineluding the statement:

“l understand that my resignation is permanent and thafudure application by me
for reinstatement as a member of the Washington State\8sociation is currently
barred. If the Supreme Court changes this rule or an ajlices otherwise
permitted in the future, it will be treated as an appbecaby one who has been
disbarred for ethical misconduct, and that, if | file application, | will not be
entitled to a reconsideration or reexamination of the facsplaints, allegations, or
instances of alleged misconduct on which this resignatiorbased.”;

(3) assures that the respondent will:

(A) notify all other jurisdictions in which the respondenbrshas been admitted to practice law
of the resignation in lieu of disbarment;

(B) seek to resign permanently from the practice of ilmvany other jurisdiction in which the
respondent is admitted; and

(C) provide disciplinary counsel with copies of any of éhestifications and any responses;

(4) assures that the respondent will:

(A) notify all other professional licensing agencies in pmisdiction from which the respondent
has a professional license that is predicated on tpemdsnt’s admission to practice law of
the resignation in lieu of disbarment;

(B) seek to resign permanently from any such license; an

(C) provide disciplinary counsel with copies of any of éhestifications and any responses;

(5) states that when applying for any employment or licenseegmondent agrees to disclose the
resignation in lieu of disbarment in response to any queséigarding disciplinary action or the
status of the respondent’s license to practice law;

(6) states that the respondent agrees to pay any restitutamditional costs and expenses ordered
by the review committee, and attaches payment for cestiescribed in section (f) below, or
states that the respondent will execute a confessiamdgfrjent or deed of trust as described in
section (f); and

(7) states that when the resignation becomes effectiveespendent will be subject to all restrictions
that apply to a disbarred lawyer.

(c) Public Filing. Upon receipt of a resignation meeting the requirements st &ove, and any
executed confession of judgment or deed of trust requivddrisection (f), disciplinary counsel promptly
causes it to be filed with the Clerk as a public and paant record of the Association.

(d) Effect. A resignation under this rule is effective upon its filinghwthe Clerk. All disciplinary
proceedings against the respondent terminate except diacyptiounsel has the discretion to continue
any investigations deemed appropriate under the circumstémaesate a record of the respondent’s
actions The Association immediately notifies the Supreme Coust i@signation under this rule and the
respondent’s name is forthwith stricken from the roll ofylass. Upon filing of the resignation, the
resigned respondent must comply with the same duties as a eliskamyer under title 14 and comply
with all restrictions that apply to a disbarred lawyeNotice is given of the resignation in lieu of
disbarment under rule 3.5.

(e) Resignation is Permanent. Resignation under this rule is permanent. A respondent halso
resigned under this rule will never be eligible to apply and moll be considered for admission or
reinstatement to the practice of law nor will the respontbeneligible for admission for any limited
practice of law.

(N Costs and Expenses.

(A) If a respondent resigns under this rule, the expenses wndet3.9(c) are $1,000 for any
proceedings for which an answer was not due when the respamotéfred disciplinary
counsel of the respondent’s intent to resign under section \(ith the resignation, the
respondent must pay this $1,000 expense, plus all actual costkiéh disciplinary counsel
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provides documentation, up to an additional $1,000. If the respodeemnstrates inability
to pay these costs and expenses, instead of paying this tath@urespondent must execute,
in disciplinary counsel’'s discretion, a confession algjment or a deed of trust for that
amount. Disciplinary counsel may file a claim undeset®n (g) for costs not covered by the
payment, confession of judgment, or deed of trust.

(B) If at the time respondent serves the notice of intentesign, an additional proceeding is
pending against the respondent for which an answer hasfibebmor is due, disciplinary
counsel may also file a claim under section (g) fotscaad expenses for that proceeding.

(g) Review of Costs, Expenses, and RestitutiorAny claims for restitution or for costs and expenses
not resolved by agreement between disciplinary counsel amdgpendent may be submitted at any time,
including after the resignation, to a review committeeviiting for the determination of appropriate
restitution or costs and expenses. The Lawyers’ Fun@lfent Protection may request review including
a determination by the review committee of whether any funel® wbtained by the respondent by
dishonesty of, or failure to account for money or propentyusted to, the respondent in connection with
the respondent’s practice of law or while acting as acfaty in a matter related to the respondent’s
practice of law. The review committee’s order is not stlifefurther review and is the final assessment
of restitution or costs and expenses for the purposadeofiB.9 and may be enforced as any other order
for restitution or costs and expenses. The recomrédhe review committee and the review committee’s
order is public information under rule 3.1(b).

Purpose
Currently resignation when discipline is pending is allowed only upon the permission of the Board
of Governors, pursuant to Article I, Section D of the WSBA Bylaws. This new rule allows a
respondent lawyer to resign in lieu of disbarment at any time before the respondent lawyer’s
answer is due, provided the respondent complies with a number of conditions.

TITLE 10 — HEARING PROCEDURES

ELC 10.1 GENERAL PROCEDURE

(a) Applicability of Civil Rules. The civil rules for the superior courts of the Stdté/ashington serve
as guidance in proceedings under this title and, whereattedicapply directly. A party may not move
for summary judgment, but either party may move at any tonen order determining the collateral
estoppel effect of a judgment in another proceeding. Mefionjudgment on the pleadings and motions
to dismiss based upon the pleadings are available only &xtéet permitted in rule 10.10.
(b) Meaning of Terms in Civil Rules. In applying the civil rules to proceedings under these ruleaste
have the following meanings:

(1) "Court" or "judge” means the hearing officer or heapagel or its chair, as appropriate; and

(2) "Parties” means the respondent lawyer and disciplirargsel.
(c) Hearing Officer Authority. In addition to the powers specifically provided in these ruteshearing

officer may make any ruling that appears necessary and ajgpeopo insure a fair and orderly
proceeding.

Purpose
Section (a) is derived from RLD 4.1(a), but is amended to provide for a motion to determine the

collateral estoppel effect of a judgment, and to acknowledge those dispositive motions allowed
under ELC 10.10.

Section (b) is derived from RLD 4.1(b) with no substantive change.
Section (c) is derived from RLD 4.2(c) with no substantive change.
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ELC 10.2 HEARING OFFICER OR PANEL
(a) Assignment.

(1) Hearing Officer. The chief hearing officer ordinarily assigns a singleihgaofficer, from those
eligible under rule 2.5, to hear a matter ordered to hearing

(2) Hearing Panel. On either party’s motion, or when otherwise deemed advistigehief hearing
officer may assign a hearing panel. In determining whethassign a hearing panel, the chief
hearing officer considers whether public interest in the poingemakes a panel advisable and
whether a nonlawyer on a hearing panel could contribute to thedsirae the perception of
fairness, in the process and the outcome. When a panelgaagssthe chief hearing officer
designates one lawyer member as panel chair. The chi@hdnedficer’s ruling on assigning a
hearing panel is not subject to interim review. The chiefihgafficer makes an assignment to
fill any hearing officer or panel member vacancy.

(b) Disqualification and Removal

(1) Removal Without Cause. Either party may have an assigned hearing officer or hepangl
member removed, without establishing cause for the removéilifgya written request with the
chief hearing officer within ten days of service on the mowagty of that officer or panel
member’s assignment. A party may only once request @nmasthout cause in any proceeding.

(2) Disgualification for Cause. Either party may seek to disqualify any assigned hearingeoftir
hearing panel member for good cause. A motion under this subrseatist be filed promptly
after the party knows, or in the exercise of due diligenceldh@mve known, of the basis for the
disqualification.

(3) Removal. The chief hearing officer decides all requests foronexhand disqualification motions,
except the Chair decides a request to remove or disquatifghief hearing officer. The decision
of the chief hearing officer or Chair on a requestrimoval or a motion to disqualify is not
subject to interim review. Upon removal or disqualificatiof an assigned hearing officer or
hearing panel member, the chief hearing officer assignsacement.

Purpose

Section (a) is derived from RLD 4.2(a) but uses the term assignment of a hearing officer rather
than appointment to distinguish assignment to a case from appointment to the Hearing Officer
Panel. The rule is modified to provide that the Chief Hearing Officer rather than the Disciplinary
Board Chair will assign hearing officers. The rule is also modified to provide that ordinarily a
single hearing officer will be assigned rather than a panel. The rule allows disciplinary counsel or
the respondent to seek assignment of a hearing panel by motion and establishes criteria to be
considered. Section (b) is derived from RLD 4.2(b), but is modified to provide a disqualification
system that is modeled after the system for affidavits of prejudice in use in the Superior Courts,
but with the modification that the first request for removal is not based on cause or alleged
prejudice.

ELC 10.3 COMMENCEMENT OF PROCEEDINGS
(&) Formal Complaint.
1. Filing. After a matter is ordered to hearing, disciplinasymsel files a formal complaint with the
Clerk.
(2) Service. After the formal complaint is filed, it must be pamally served on the respondent
lawyer, with a notice to answer.
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(3) Content. The formal complaint must state the respondent’s aatenesions in sufficient detail
to inform the respondent of the nature of the allegationsis€onduct. Disciplinary counsel
must sign the formal complaint, but it need not be verified

(4) Prior Discipline. Prior disciplinary action against the respondent magidseribed in a separate
count of the formal complaint if the respondent is chamgighl conduct demonstrating unfitness
to practice law.

(b) Filing Commences Proceedings A disciplinary proceeding commences when the formal caimtpl

is filed.

(c) Joinder. The body ordering a hearing on alleged misconduct or thmebexdficer or panel may in its
discretion consolidate for hearing two or more chargemsigdne same respondent, or may join charges
against two or more respondents in one formal complaint.

Purpose
Section (a) is derived from RLD 4.3, sections (a), (b), (c) and (f), modified to reflect that the
specific grounds for discipline are no longer set forth in RLD 1.1. Prior discipline is not ordinarily
required to be pled, and in the instance of a bifurcated proceeding, is not admissible at the
violations hearing [ELC 10.15(b)(1)(A)]. Subsection (a)(4) recognizes the exception when a count
is based on RPC 8.4(n) for conduct demonstrating unfitness to practice to law in which case the
prior discipline record may be pled and introduced into evidence to prove the violation.
Section (b) is derived from RLD 4.3(e) with no substantive change.
Section (c) is derived from RLD 4.3(d) with a modification to allow a hearing officer or panel to
consolidate matters for hearing.

ELC 10.4 NOTICE TO ANSWER
(a) Content. The notice to answer must be substantially in the folloviong:

BEFORE THE DISCIPLINARY BOARD OF THE
WASHINGTON STATE BAR ASSOCIATION

Inre ) NOTICE TO ANSWER;
) NOTICE OF HEARING OFFICER [OR PANEL];
y ) NOTICE OF DEFAULT PROCEDURE
Lawyer. )

To: The above named lawyer:

A formal complaint has been filed against you, a copy lutlis served on you with this notice. You
are notified that younust file your answer to the complainithin 20 days of the date of service on you,

by filing the original of your answer with the Clerk to isciplinary Board of the Washington State Bar
Association, [insert address] and by serving one copyHerhearing officer] [on each member of the
hearing panel] if one has been assigned and one copy on disgiglowvasel at the address[es] given
below. Failure to file an answer may result in the intmos of a disciplinary sanction against you and
the entry of an order of default under rule 10.6 of the RuleBrtwrcement of Lawyer Conduct.

Notice of default procedure: Your default may be enteredor failure to file a written answer to this
formal complaint within 20 days of service as required ¥ rule 10.6 of the Rules for Enforcement of
Lawyer Conduct. The entry of an order of default mayresult in the charges of misconduct in the
formal complaint being admitted and discipline being immpsed or recommended based on the
admitted charges of misconduct. If an order of defaulis entered, you will lose the opportunity to
participate further in these proceedings unless and uit the order of default is vacated on motion
timely made under rule 10.6(c) of the Rules for Enforcerm of Lawyer Conduct. The entry of an
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order of default means that you will receive no further ntices regarding these proceedings except
those required by rule 10.6(b)(2).

The [hearing officer] [hearing panel] assigned to this gedmng is: [insert name, address, and telephone
number of hearing officer, or name, address, and telephanber of each hearing panel member with an
indication of the chair of the panel].

Dated this day of , 20

WASHINGTON STATE BAR ASSOCIATION
By

Disciplinary Counsel, Bar No.
Address:
Telephone:

(b) Notice When Hearing Officer or Panel Not Assigned. If no hearing officer or panel has been
assigned when a formal complaint is served, disciplinamnsel serves the formal complaint and a notice
to answer as in section (a), but without reference tbeheing officer or panel.

Purpose
This rule is derived from RLD 4.4.
Section (a) is modified to provide that the answer must be filed with the Clerk and served on any
hearing officer and disciplinary counsel. The formatting of the Notice of Default Procedure in
section (a) is changed to provide greater readability.
Section (b) is modified to remove any impediment to disciplinary counsel taking action such as
moving for default or pursing discovery when no hearing officer has been assigned, as the Chief
Hearing Officer is available to hear motions related to such matters under ELC 2.5(f) and ELC
10.6(a)(3).

ELC 10.5 ANSWER

(&) Time to Answer. Within 20 days of service of the formal complaint andiceoto answer, the
respondent lawyer must file and serve an answer. Faildre @n answer as required may be grounds
for discipline and for an order of default under rule 10.6. filimg of a motion to dismiss for failure to
state a claim stays the time for filing an answerrduthe pendency of the motion.

(b) Content The answer must contain:
(1) a specific denial or admission of each fact or clgserted in the formal complaint in accordance
with CR 8(b);
(2) a statement of any matter or facts constituting ardef, affirmative defense, or justification, in
ordinary and concise language without repetition; and
(3) an address at which all further pleadings, noticesptret documents in the proceeding may be
served on the respondent.
(c) Filing and Service The answer must be filed and served under rules 4.1 andf & hedring panel
has been assigned to hear a matter, the respondent mes¢aeh member with a copy of the answer.

Purpose
This rule is derived from RLD 4.5. Section (a) is derived from RLD 4.5(c), modified to provide that
filing a motion to dismiss for failure to state a claim will stay the time period for filing an answer.
Section (b) is derived from RLD 4.5(a) with no substantive change.
Section (c) is derived from RLD 4.5(b) with no substantive change.
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ELC 10.6 DEFAULT PROCEEDINGS
(a) Entry of Default.

(1) Timing. If a respondent lawyer, after being served with a noticensover as provided in rule
10.4, fails to file an answer to a formal complaintt@ran amendment to a formal complaint
within the time provided by these rules, disciplinary colns®y serve the respondent with a
written motion for an order of default.

(2) Motion. Disciplinary counsel must serve the respondent with iewrmotion for an order of
default and a copy of this rule at least five days befotey of the order of default. The motion
for an order of default must include the following:

(A) the dates of filing and service of the notice to arswiormal complaint, and any
amendments to the complaint; and

(B) disciplinary counsel's statement that the responderst not timely filed an answer as
required by rule 10.5 and that disciplinary counsel seeksder of default under this rule.

(3) Entry of Order of Default. If the respondent fails to file a written answethwthe Clerk within
five days of service of the motion for entry of an ordedefault, the hearing officer, or if no
hearing officer or panel has been assigned, the chief hesdfiogr, on proof of proper service of
the motion, enters an order finding the respondent in default.

(4) Effect of Order of Default. Upon entry of an order of default, the allegations and vaoolatn the
formal complaint and any amendments to the complaint areedtadmitted and established for
the purpose of imposing discipline and the respondent may notipatei further in the
proceedings unless the order of default is vacated undeukhis r

(b) Proceedings After Entry of an Order of Default.

(1) Service. The Clerk serves the order of default and a copy oftesunder rule 4.2(b).

(2) No Further Notices. After entry of an order of default, no further notices nesserved on the
respondent except for copies of the decisions of the hearirgerofit hearing panel and the
Board.

(3) Disciplinary Proceeding. Within 60 days of the filing of the order of default, theuag officer
must conduct a disciplinary proceeding to recommend disciglanction based on the allegations
and violations established under section (a). At the disoref the hearing officer or panel,
these proceedings may be conducted by formal hearing, wsittamissions, telephone hearing,
or other electronic means. Disciplinary counsel maggnt additional evidence including, but
not limited to, requests for admission under rule 10.114bY depositions, affidavits, and
declarations regardless of the witness’s availability.

(c) Setting Aside Default.

(1) Motion To Vacate Order of Default. A respondent may move to vacate the order of default and
any decision of the hearing officer or panel or Board arising fiteendefault on the following
grounds:

(A) mistake, inadvertence, surprise, excusable neglectegularity in obtaining the default;

(B) erroneous proceedings against a respondent who was, tahéhof the default, incapable of
conducting a defense;

(C) newly discovered evidence that by due diligence coultiane been previously discovered,

(D) fraud, misrepresentation, or other misconduct of anradygarty;

(E) the order of default is void,;

(F) unavoidable casualty or misfortune preventing the respofrdemdefending; or

(G) any other reason justifying relief from the operatibthe default.

(2) Time. The motion must be made within a reasonable time anddangs (A) and (C) within one
year after entry of the default. If the respondent's mosidrased on allegations of incapability
of conducting a defense, the motion must be made within onafgeathe disability ceases.
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(3) Burden of Proof. The respondent bears the burden of proving the groundetforgsaside the
default. If the respondent proves that the default was enteredresult of a disability which
made the respondent incapable of conducting a defense, thé defat be set aside.

(4) Service and Contents of Motion. The motion must be filed and served under rules 4.1 arahd.2
be accompanied by a copy of respondent's proposed anseachdormal complaint for which
an order of default has been entered. The proposedeamsust state with specificity the
respondent's asserted defenses and any facts that resp@seeist @& mitigation. The motion to
vacate the order of default must be supported by an affislaowing:

(A) the date on which the respondent first learned of itwy ef the order of default;

(B) the grounds for setting aside the order of default; and

(C) an offer of proof of the facts that the respondent esp® establish if the order of default is
vacated.

(5) Response to Motion. Within ten days of filing and service of the motionvecate, disciplinary
counsel may file and serve a written response.

(6) Decision. The hearing officer or panel decides a motion to vacate ther of default on the
written record without oral argument. If the proceedinggse been concluded, the chief hearing
officer assigns a hearing officer or panel to decide thigomo Pending a ruling on the motion,
the hearing officer or panel may order a stay of procgsdmot to exceed 30 days. In granting a
motion to vacate an order of default, the hearing offimerpanel has discretion to order
appropriate conditions.

(7) Appeal of Denial of Motion. A respondent may appeal to the Chair a denial of somtii vacate
an order of default by filing and serving a written noto€@ppeal stating the arguments against
the hearing officer or panel's decision. The respondent meishé notice of appeal within ten
days of service on the respondent of the order denying the mdttom appeal is decided on the
written record without oral argument. Pending a rulingh@nappeal, the Chair may order a stay
of proceedings not to exceed 30 days. In granting a matimadate an order of default, the
Chair has discretion to order appropriate conditions.

(8) Decision To Vacate Is Not Subject to Interim Review. An order setting aside an order of default is
not subject to interim review.

(d) Order of Default Not Authorized in Certain Proceedngs. The default procedure in this rule does
not apply to a proceeding to inquire into a lawyer's capdoitgractice law under title 8 except as
provided in that title.

Purpose
This rule is derived from RLD 4.10A.
Section (a) is modified to provide for service of the motion for an order of default rather than
service of a notice of motion, to provide for a copy of this rule to be served with the motion, and to
provide the same five days notice as provided for other motions rather than the 20 days notice
required by RLD 4.10A. The rule is modified to allow the Chief Hearing Officer to rule on motions
for default when no hearing officer has been assigned. The rule also clarifies the effect of an
order of default.
Section (b) is modified to provide for the Clerk to serve the order of default along with a copy of
the rule, and to provide that the disciplinary proceeding following an order of default is limited to
determining the appropriate discipline recommendation. Section (b) is also modified to clarify that
the disciplinary proceeding that follows entry of an order of default need not be a formal hearing,
at the discretion of the hearing officer.
Section (d) is modified to clarify that the provision that the default proceedings outlined in the rule
may not be used in ELC Title 8 proceedings and is not intended to alter or modify any of the
provisions specifically set forth in that title.
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ELC 10.7 AMENDMENT OF FORMAL COMPLAINT

(a) Right To Amend Disciplinary counsel may, without review committaghmrization, amend a
formal complaint at any time to add facts or chargesrtiate to matters in the formal complaint or to the
respondent lawyer’s conduct regarding the pending proceedings.

(b) Amendment with Authorization. Disciplinary counsel must seek review committee authtion

for amendments other than those under section (a). Ti@weemmittee may authorize the amendment
or may require that the additional facts or chargeshbestibject of a separate formal complaint. The
Chair, with the consent of the respondent, and after catisultwith the hearing officer on the previously
filed matter, may consolidate the hearing on the sepasateaf complaint with the hearing on the other
pending formal complaint against the respondent.

(c) Service and Answer. Disciplinary counsel serves an amendment to a foaoaiplaint on the
respondent as provided in rule 4.1 but need not serve a NotigesteeAwith the amendment. Rule 10.5
governs the answer to an amendment except that any pagrefiaus answer may be incorporated by
reference.

Purpose
This rule is derived from RLD 4.6.
Section (a) is modified to correct an error made in the 1992 amendments that changed the term
“complaint” to the term “grievance” throughout the rules. The term “formal complaint” is used to
avoid any confusion.
Section (c) is modified to clarify that a notice to answer is not required when serving an
amendment to a formal complaint.

ELC 10.8 MOTIONS

(a) Filing and Service. Motions to the hearing officer, except motions which maynade ex parte or
motions at hearing, must be in writing and filed andegias required by rules 4.1 and 4.2.

(b) Response. The opposing party has five days from service of a maetaespond, unless the time is
shortened by the hearing officer for good cause. A requestorten time for response to a motion may
be made ex parte.

(c) Consideration of Motion. Upon expiration of the time for response, the hearing officeuldh
promptly rule on the motion, with or without argument as rappear appropriate. Argument on a
motion may be heard by conference telephone call.

(d) Ruling. A ruling on a written motion must be in writing and filedtwthe Clerk.

(e) Minor Matters. Alternatively, motions on minor matters may be made bierdb the hearing
officer, with a copy to the opposing party and to thelCl& he provisions of sections (b) and (c) apply to
these motions. A ruling on such motion may also be bsrlateach party with a copy to the Clerk.

(N Chief Hearing Officer Authority. Before the assignment of a hearing officer or panel, thé chie
hearing officer may rule on any prehearing motion.

Purpose
Sections (@) through (e) of this rule are derived from RLD 4.8 with no substantive change.
Section (f) is a new provision.

ELC 10.9 INTERIM REVIEW

Unless these rules provide otherwise, the Board may reviewngemym ruling on request for review by
either party, if the Chair determines that review isessary and appropriate and will serve the ends of
justice.

Purpose
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This rule is derived from RLD 2.3(f)(5) with no substantive change.

ELC 10.10 PREHEARING DISPOSITIVE MOTIONS

(a) Respondent Motion. A respondent lawyer may move for dismissal of all or anyigo of one or
more counts of a formal complaint for failure to statdaim upon which relief can be granted.

(b) Disciplinary Counsel Motion. Disciplinary counsel may move for an order finding misaand
based on the pleadings. In ruling on this motion, the hearingeofiir panel may find that all or some of
the misconduct as alleged in the formal complaint is astegnl, but will determine the sanction after a
hearing.

(c) Time for Motion. A motion under this rule must be filed within 30 dayshef filing of the answer to

a formal complaint or amended formal complaint. A respanahary, within the time provided for filing
an answer, instead file a motion under this rulghdfmotion does not result in the dismissal of the entire
formal complaint, the respondent must file and serve anan®athe remaining allegations within ten
days of service of the ruling on the motion.

(d) Procedure. Rule 10.8 and CR 12 apply to motions under this rule. No factatdrials outside the
answer and complaint may be presented. If the motiatisaa dismissal of part but not all of a formal
complaint, the Board must hear an interlocutory appetieobrder by either party. The appeal must be
filed within 15 days of service of the order.

Purpose
This is a new section that allows two prehearing dispositive motions. A respondent may bring a
motion to dismiss for failure to state a claim upon which relief can be granted. Disciplinary
counsel may bring a motion for a finding of misconduct based on the pleadings. All such motions
must be filed no later than 30 days after the filing of the answer. The prohibition against summary
judgment motions is retained at ELC 10.1(a).

ELC 10.11 DISCOVERY AND PREHEARING PROCEDURES

(&) General The parties should cooperate in mutual informal exgbaof relevant non-privileged
information to facilitate expeditious, economical, and fesolution of the case.

(b) Requests for Admission After a formal complaint is filed, the parties maguest admissions under
CR 36. Under appropriate circumstances, the hearing offiegr apply the sanctions in CR 37(c) for
improper denial of requests for admission.

(c) Other Discovery. After a formal complaint is filed, the parties hake tight to other discovery under
the Superior Court Civil Rules, including under CR 27-31 and353 only on motion and under terms
and limitations the hearing officer deems just or on thagsasdtipulation.

(d) Limitations on Discovery. The hearing officer may exercise discretion in imposiegng or
limitations on the exercise of discovery to assure an expasliteconomical, and fair proceeding,
considering all relevant factors including necessity and aifedoility by other means, the nature and
complexity of the case, seriousness of charges, the lfaxnth informal discovery that has already
occurred, the burdens on the party from whom discovery is saughthe possibility of unfair surprise.
(e) Deposition Procedure.

(1) Subpoenas for depositions may be issued under CR 45. Subpoende enforced under rule
4.7.

(2) For a deposition outside Washington State, a commissiahnu¢assue, but a copy of the order
of the chief hearing officer or hearing officer, certifiey the officer, is sufficient to authorize the
deposition.

(N CR 16 Orders. The hearing officer may enter orders under CR 16.
(9) Duty to Cooperate A respondent lawyer who has been served with a formgplearhmust respond
to discovery requests and comply with all lawful ordeexle by the hearing officer. The hearing officer
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or panel may draw adverse inferences as appear wartantee failure of either the Association or the
respondent to respond to discovery.

Purpose
Section (a) is a new provision.
Section (b) is derived from RLD 4.7(b) with no substantive change.
Section (c) is derived from RLD 4.7(c) and RLD 4.7(a), modified to require stipulation of the
parties or hearing officer authorization for all depositions.
Section (d) is derived from RLD 4.7(d), modified to provide factors for the hearing officer or chief
hearing officer to consider in ruling on discovery matters.
Subsection (e)(1) is derived from RLD 4.7(a)(4), modified to provide for enforcement of deposition
subpoenas under ELC 4.7.
Subsection (e)(2) is derived from RLD 4.7(a)(3), modified to include orders by the chief hearing
officer.
Section (f) is a new provision to allow orders under CR 16 for pre-trial administrative matters.
Section (g) is derived from RLD 4.7(e), modified to provide that an adverse inference may be
drawn from either party’s failure to respond to discovery and to reflect that grounds for discipline
are now referenced in ELC 1.5.

ELC 10.12 SCHEDULING HEARING

(&) Where Held. All disciplinary hearings must be held in Washington Statdess the respondent
lawyer is not a resident of the state, or cannot be foutttkistate.
(b) Scheduling of Hearing. If possible, the parties should arrange a date, timeplaocé for the hearing
by agreement among themselves and the hearing officemet peembers. Alternatively, at any time
after the respondent has filed an answer to the focoraplaint, or after the time to file the answer has
expired, either party may move for an order setting a, dime, and place for the hearing. Rule 10.8
applies to this motion. The motion must state:
(1) the requested date or dates for the hearing;
(2) other dates that are available to the requesting party;
(3) the expected duration of the hearing;
(4) discovery and anything else that must be completed befohednmg; and
(5) the requested time and place for the hearing.
A response to the motion must contain the same information
(c) Scheduling Order The hearing officer must enter an order setting the alad place of the hearing.
This order may include any prehearing deadlines the heaffingraieems required by the complexity of
the case, and may be in the following form with the follaydimelines:
IT IS ORDERED that the hearing is set and the parties must comply ps¢hearing deadlines as
follows:
1. Witnesses A list of intended witnesses, including addressespdiothe numbers, must be filed
and served by [Hearing Date (H)-8 weeks].
2. Discovery. Discovery cut-off is [H-6 weeks].
3. Motions. Prehearing motions, other than motions to bifurcate, beisterved by [H-4 weeks].
An exhibit not ordered or stipulated admitted may notabteched to a motion or otherwise
transmitted to the hearing officer unless the motion coiscére exhibit's admissibility. The
hearing officer will advise counsel whether oral argumsemedcessary, and, if so, the date and
time, and whether it will be heard by telephone. (Rule 10.&%iges the deadline for a motion
to bifurcate.)
4. Exhibits. A list of proposed exhibits must be filed and served by [H-3 weeks]
5. Service of Exhibits/Summary Copies of proposed exhibits and a summary of the expecte
testimony of each witness must be served on the opposingettwyr{$i-2 weeks].
6. Objections. Objectionsto proposed exhibits, including grounds, must be exchabget-1
week].
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7. Briefs. Any hearing brief must be served and filed by [H-1 weekkhibits not ordered or
stipulated admitted may not be attached to a hearingdrigtherwise transmitted to the hearing
officer before the hearing.

8. Hearing. The hearing is set for [H] and each day thereaftél necessed by the hearing officer,
at [location].

(d) Motion for Hearing Within 120 Days. A respondent’s motion under section (b) for a hearing within
120 days must be granted, unless disciplinary counsel dimyascause for setting the hearing at a later
date.

(e) Notice Service of a copy of an order or ruling of the hearfifigey setting a date, time, and place for
the hearing constitutes notice of the hearing. The respondesttbe given at least ten days notice of the
hearing absent consent.

(N Continuance. Either party may move for a continuance of the hearitg déhe hearing officer has
discretion to grant the motion for good cause shown.

Purpose

Section (a) is derived from RLD 4.10(a) with no substantive change.

Section (b) is derived from RLD 4.10(b) with no substantive change.

Section (c) is derived from the last sentence of RLD 4.10(b), modified to provide possible
deadlines and a possible form for the scheduling order.

Section (d) is derived from RLD 4.10(c) with no substantive change.

Section (e) is derived from RLD 4.10(d) with no substantive change.

Section (f) is derived from RLD 4.10(e) with no substantive change.

ELC 10.13 DISCIPLINARY HEARING

(&) Representation. The Association is represented at the hearing by disaiylicounsel. The
respondent lawyer may be represented by counsel.

(b) Respondent Must Attend. A respondent given notice of a hearing must attend the hedfiaigure
to attend the hearing, without good cause, may be grounds @iplidis. If, after proper notice, the
respondent fails to attend the hearing, the hearing offiqearcel:
(1) may draw an adverse inference from the respondentisefdd attend as to any questions that
might have been asked the respondent at the hearing; and
(2) must admit testimony by deposition regardless of therdeg’s availability. An affidavit or

declaration is also admissible, if:

(A) the facts stated are within the witness’s personal letye;

(B) the facts are set forth with particularity; and

(C) it shows affirmatively that the witness could tgstibmpetently to the stated facts.
(c) Respondent Must Bring Requested Materials Disciplinary counsel may request in writing, served
on the respondent at least three days before the hearatghéhrespondent bring to the hearing any
documents, files, records, or other written materalshings. The respondent must comply with this
request and failure to bring requested materials, witgood cause, may be grounds for discipline.
(d) Witnesses. Except as provided in subsection (b)(2) and rule 10.6, withesast testify under oath.
Testimony may also be submitted by deposition as pernojt€eR 32. Testimony must be recorded by a
court reporter or, if allowed by the hearing officer, by tegmording. The parties have the right to cross-
examine witnesses who testify and to submit rebuttal eviddenc
(e) Subpoenas The parties may subpoena witnesses, documents, or timdgs the terms of CR 45. A
witness must promptly comply with all subpoenas issued underutad and with all lawful orders made
by the hearing officer under this rule. Subpoenas may becedfonder rule 4.7. The hearing officer or
panel may additionally draw adverse inferences as appeaantsd by the respondent’s failure to
respond.
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(f) Prior Disciplinary Record. The respondent’s record of prior disciplinary action, orféwe that the
respondent has no prior disciplinary action, must be mandetaof the hearing record before the hearing
officer or panel files a decision.

Purpose
Section (a) is derived from RLD 4.10(f) with no substantive change.
Sections (b) and (c) are derived from RLD 4.10(g) with a clarification that depositions and
declarations are admissible only if the respondent does not attend the hearing.
Section (d) is derived from RLD 4.10(i) and RLD 4.11(c)(3) with no substantive change.
Section (e) is derived from RLD 4.10(j), modified to state the duty of all withesses to comply with
subpoenas issued in disciplinary proceedings and to allow hearing officers to draw adverse
inferences from a respondent lawyer’s failure to respond to a subpoena.
Section (f) is derived from RLD 4.12(a) with no substantive change.

ELC 10.14 EVIDENCE AND BURDEN OF PROOF

(a) Proceedings Not Civil or Criminal Hearing officers should be guided in their evidentiary and
procedural rulings by the principle that disciplinary procegsliare neither civil nor criminal but are sui
generis hearings to determine if a lawyer's conduct should hawgpact on his or her license to practice
law.

(b) Burden of Proof. Disciplinary counsel has the burden of establishingcaiof misconduct by a clear
preponderance of the evidence.

(c) Proceeding Based on Criminal Conviction.If a formal complaint charges a respondent lawyer with
an act of misconduct for which the respondent has been ocedivitta criminal proceeding, the court
record of the conviction is conclusive evidence at the disciplinearing of the respondent’s guilt of the
crime and violation of the statute on which the conviction wasda

(d) Rules of Evidence Consistent with section (a) of this rule, the follogvirules of evidence apply
during disciplinary hearings:

(1) evidence, including hearsay evidence, is admissible Hearhearing officer’s judgment it is the
kind of evidence on which reasonably prudent persons are accudimmedy in the conduct of
their affairs. The hearing officer may exclude evideneg ihirrelevant, immaterial, or unduly
repetitious;

(2) if not inconsistent with subsection (1), the hearing effghall refer to the Washington Rules of
Evidence as guidelines for evidentiary rulings;

(3) documents may be admitted in the form of copies oergts, or by incorporation by reference;

(4) Official Notice.

(A) official notice may be taken of:

(i) any judicially cognizable facts;

(i) technical or scientific facts within the hearing offits or panel's specialized
knowledge; and

(i) codes or standards adopted by an agency of the Uftates, of this state, or of
another state, or by a nationally recognized organizatiassociation.

(B) the parties shall be notified either before or dutiegring, or by reference in preliminary
reports or otherwise, of the material noticed and thecssuthereof, including any staff
memoranda and data, and they shall have an opportunityntest the facts and material
noticed. A party proposing that official notice be takely tmarequired to produce a copy of
the material to be noticed.

(e) APA as Guidance. The evidence standards in this rule are based on the eviderngaqn® of the
Washington Administrative Procedures Act, which, when ragnsistent with these standards, should be
looked to for guidance. “Shall” has the meaning in thle ascribed to it in the APA.
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Purpose
Section (a) is derived from RLD 4.11(a) with no substantive change.
Section (b) is derived from RLD 4.11(b) with no substantive change.
Section (c) is derived from RLD 4.9 with no substantive change.
Section (d) is derived from RLD 4.11(c). That section was based on portions of the evidence
standard set forth in the Washington Administrative Procedures Act (RCW 34.05.452). Those
provisions were updated in 1988, and this section is modified to make the section consistent with
the updated language in the statute, but because no substantive change is intended, the rule
continues to include only those portions of the statutory language that were included in RLD 4.11.
Specifically, neither RLD 4.11(c)(1) nor ELC 10.14(d)(1) includes the second sentence of RCW
34.05.452(1).
A specific reference to the Washington Administrative Procedures Act as the source of this
language is added as section (e).

ELC 10.15 BIFURCATED HEARINGS

(&) When Allowed. Upon written motion filed no later than 60 days beforesitfeeduled hearing, either
party may request that the disciplinary proceeding hedsfed. The hearing officer or panel must weigh
the reasons for bifurcation against any increased codelay, inconvenience to participants, duplication
of evidence, and any other factors, and may grant themotly if it appears necessary to insure a fair
and orderly hearing because the respondent has a recoidradipciplinary sanction or because either
party would suffer significant prejudice or harm.

(b) Procedure.

(1) Violation Hearing.

(A) A bifurcated proceeding begins with an initial heartogmake factual determinations and
legal conclusions as to the violations charged, includingrbetal state necessary for the
violations. During this stage of the proceedings, evidencepdbadisciplinary record is not
admissible to prove the respondent’s character or to impiechespondent’s credibility.
However, evidence of prior acts of misconduct may be aeldhftir other purposes, such as
proof of motive, opportunity, intent, preparation, plan, kleulge, identity, or absence of
mistake or accident.

(B) At the conclusion of that hearing, the hearing offiagpamnel files findings and conclusions.
(i) If no violation is found, the proceedings are concludedfititéngs and conclusions are

the decision of the hearing officer or panel, and the sanle&aring is canceled.

(i) If any violation is found, after the expiration of thime for a motion to amend under rule
10.16(c), or after ruling on that motion, the findings and cormigsas to those
violations are not subject to reconsideration by the heaffigr.

(2) Sanction Hearing. If any violation is found, a second hearing is held teraeine the appropriate
sanction recommendation. During the sanction hearing, eviadénbe existence or lack of any
prior disciplinary record is admissible. No evidence rbayadmitted to contradict or challenge
the findings and conclusions as to the violations. At the usiwel of the sanction hearing, the
hearing officer or panel files findings and conclusions aa &anction recommendation, that,
together with the previously filed findings and conclusions, iddgwsion of the hearing officer
or panel.

(3) Timing. If a motion for bifurcation is granted, the violation hegris held on the date previously
set for hearing. Upon granting a motion to bifurcate hisering officer must set a date and place
for the sanction hearing. Absent extraordinary circuntgs, the sanction hearing should be held
no later than 45 days after the anticipated last délyeofiolation hearing.

Purpose
This rule is derived from RLD 4.12(b). The modified rule is divided into sections (a) and (b).
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Section (a) changes from 20 days to 60 days the time period prior to a hearing by which
bifurcation must be requested. Bifurcation remains in the hearing officer’s discretion based upon
factors which are added to the rule.

Section (b) provides the procedure to be followed in a bifurcated proceeding. The rule is modified
to provide that factual findings and legal conclusions as to the mental state necessary for the
violation are made at the violation hearing. The rule is modified to provide that the date for the
sanction hearing will be set at the time the motion to bifurcate is granted and the sanction hearing
must ordinarily be held within 45 days of the violation hearing. The rule is also modified to
preclude the admission at the sanction hearing of evidence to contradict or challenge the findings
or conclusions as to the violations.

ELC 10.16 DECISION OF HEARING OFFICER OR PANEL

(a) Decision. Within 20 days after the proceedings are concluded, unlessdextdy agreement, the
hearing officer should file with the Clerk a decision in therf@f findings of fact, conclusions of law,
and recommendation.

(b) Preparation of Findings. The hearing officer or hearing panel write their own findinggaot,
conclusions of law, and recommendations. At the requesteohearing officer, or without a request,
either party may submit proposed findings, conclusions, aadmaendation.

(c) Amendment.

(1) Timing of Motion. Either party may move to modify, amend, or correct thesagcas follows:

(A) In a proceeding not bifurcated, within ten days of serdtthe decision on the respondent
lawyer;

(B) In a bifurcated proceeding, within five days of seswt:

(i) the violation findings of fact and conclusions of law; or
(i) the sanction recommendation, but this motion may nek $& modify, amend, or correct
the violation findings or conclusions.

(C) If a hearing panel member dissents from a decisidimeamajority, the five or ten day period
does not begin until the written dissent is filed or time to file a dissent has expired,
whichever is sooner.

(2) Procedure. Rule 10.8 governs this motion, except that all members of @nggaanel must be
served with the motion and any response and participate insicteon the motion. A panel’s
deliberation may be conducted through telephone conferenceTdadl hearing officer or panel
should rule on the motion within 15 days after the filing tfreely response or after the period to
file a response under rule 10.8(b) has expired. The rulingdeay the motion or may amend,
modify, or correct the decision.

(3) Effect of Failure To Move. Failure to move for modification, correction, or amendment doés
affect any appeal to the Board or review by the SupreouetC

(d) Dissent of Panel Member. Any member of a hearing panel who dissents from theideats the
majority of the panel should file a dissent, which maysdinof alternative findings, conclusions, or
recommendation. A dissent should be filed within ten ddythe filing of the majority’s decision and
becomes part of the record of the proceedings.

(e) Panel Members Unable To Agree.lf no two panel members are able to agree on a decisioh, e
panel member files findings, conclusions, and a recommengadnd the Board reviews the matter
whether or not an appeal is filed.

(N When Final. If a hearing officer or panel recommends reprimand admonition, or recommends
dismissal of the charges, the recommendation becomes #helécision if neither party files an appeal
and if the Chair does not refer the matter to the Baarddnsideration within the time permitted by rule
11.2(b)(3). If the Chair refers the matter to the Boardcfumsideration of a sua sponte review, the
decision is final upon entry of an order dismissing suatsp@view under rule 11.3 or upon other Board
decision under rule 11.12(qg).
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Purpose
This rule is derived from RLD 4.13.
Section (a) is modified to correct a compilation error in the 1997 amendments.
Section (c) is modified to increase from 5 days to 10 days the period in which to bring a motion to
modify, amend or correct a hearing officer's decision. New language is added to section (c) to
allow 5-day periods for bringing such motions after either of the two hearing officer decisions in a
bifurcated matter. Section (c) is also modified to clarify that the opposing party may make a
response to a motion to modify, amend or correct.

TITLE 11 — REVIEW BY BOARD

ELC 11.1 SCOPE OF TITLE

This title provides the procedure for Board review followengearing officer or panel’s findings of fact,
conclusions of law, and recommendation. It does not ap@By&od review of interim rulings under rule
10.9.

Purpose
This is new provision to clarify the scope of the title. It makes no substantive change, neither
expanding nor contracting the powers of the Disciplinary Board to review matters.

ELC 11.2 DECISIONS SUBJECT TO BOARD REVIEW

(a) Decision. For purposes of this title, “Decision” means the hearifigefor panel’s findings of fact,
conclusions of law, and recommendation, provided that if eith#y peoperly files a motion to amend
under rule 10.16(c), the “Decision” includes the ruling on the motma becomes subject to Board
review only upon the ruling on the motion.
(b) Review of Decisions.The Board reviews the following Decisions:
(1) those recommending suspension or disbarment;
(2) those in which no two members of a hearing panellalesto agree on a Decision; and
(3) all others if within 15 days of service of the Decistmmthe respondent:
(A) either party files a notice of appeal; or
(B) the Chair files a notice of referral for sua spomesideration of the Decision.

Purpose
Section (a) is a new provision to define the term “Decision” as used in this title.
Section (b) is derived from RLD 2.3(f)(1)&(2) and RLD 6.1, modified to delete the requirement
that a notice of appeal specify the issues to be raised before the Board. This change is consistent
with RAP 5.3 that requires a notice of appeal only to designate the decision which the party wants
reviewed, not the issues.

ELC 11.3 SUA SPONTE REVIEW

(a) Procedure Sua sponte review commences when the Chair files aenofireferral under rule
11.2(b)(3)(B). Upon this filing, the Chair causes a coppecserved on the parties and schedules the
matter for consideration by the Board. On consideratimBoard either issues an order for sua sponte
review setting forth the issues to be reviewed or dises the sua sponte review. If the Board issues an
order for sua sponte review, the procedures of rule 11.9(e) aplays otherwise modified by the order,
except either party may raise any issue for Board review

Rules for Enforcement of Lawyer Conduct 64



(b) Standards. The Board uses sua sponte review only in extraordinagurostances to prevent
substantial injustice or to correct a clear error. Suente review uses the same standards of review as
other cases.

Purpose
Section (a) is derived from the first sentence of RLD 2.3(f)(3), modified to reflect that there is no
longer a censure, and adding authority for the Board to sua sponte review a hearing officer's
recommendation of an admonition, and RLD 6.3(f) with no substantive change.
Section (b) is derived from the second sentence of RLD 2.3(f)(3) with no substantive change.

ELC 11.4 TRANSCRIPT OF HEARING

(a) Ordering Transcript. A hearing transcript or partial transcript may be cedext any time by the
hearing officer or panel, respondent lawyer, disciplinaynsel, or the Board. Disciplinary counsel must
order the entire transcript if the hearing officer or paeeommends suspension or disbarment or if no
two panel members can agree on a Decision. If a nofiappeal is filed under rule 11.2(b)(3)(A),
disciplinary counsel must order the entire transcript urtlesgarties agree that no transcript or only a
partial transcript is necessary for review. For sua sptiew, the Chair determines the procedure for
ordering the transcript if not already ordered.

(b) Filing and Service. The original of the transcript is filed with the €de Disciplinary counsel must
cause a copy of the transcript to be served on the respondmqt éf the respondent ordered the
transcript.

(c) Proposed Corrections. Within ten days of service of a copy of the transasipthe respondent, or
within ten days of filing the transcript if the responderdened the transcript, each party may file any
proposed corrections to the transcript. Each party hasdiys after service of the opposing party’s
proposed corrections to file objections to those proposgéctions.

(d) Settlement of Transcript If either party files objections to any proposed ection under section
(c), the hearing officer, upon review of the proposed comestand objections, enters an order settling
the transcript. Otherwise, the transcript is deemededetind any proposed corrections deemed
incorporated in the transcript.

Purpose
Section (a) is derived from the first sentence of RLD 6.6(a), RLD 6.2(b) and RLD 6.3(a), with no
substantive change other than to require the full transcript if no two members of a hearing panel
can agree on a decision.
Section (b) is derived from the second and third sentences of RLD 6.6(a) with no substantive
change.
Section (c) is derived from RLD 6.6(b) with no substantive change.
Section (d) is derived from RLD 6.6(c) with no substantive change.

ELC 11.5 RECORD ON REVIEW
(a) Generally. The record on review consists of:

(1) any hearing transcript or partial transcript; and

(2) bar file documents and exhibits designated by the parties.
(b) References to the RecordBriefs filed under rules 11.8 and 11.9 must specifically ref¢he record
if available, using the designations TR for transcript airimg, EX for exhibits, and BF for bar file
documents.
(c) Avoid Duplication. Material appearing in one part of the record on review Ishoot be duplicated
in another part of the record on review.
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(d) No Additional Evidence Evidence not presented to the hearing officer or panel matsbe
presented to the Board.

Purpose
This rule defines the components of the record on review and is modeled after RAP 9.1.
Section (a) is a new provision to define the components of the record on review.
Section (b) is derived from RLD 6.4, modified to delete the language authorizing the parties to
attach copies of exhibits to their statements, in favor of the new provisions in ELC 11.6 for
designation of bar file documents and exhibits.
Section (c) is a new provision, modeled after RAP 9.1(d).
Section (d) is derived from RLD 6.5(b) with no substantive change.

ELC 11.6 DESIGNATION OF BAR FILE DOCUMENTS AND EXHIB ITS

The parties designate bar file documents and exhibits dardBconsideration under the procedure of
RAP 9.6 with the following adaptations and modifications:

(a) Bar File Documents. The bar file documents are considered the clerk’s papers.
(b) Disciplinary Board and Clerk. The Disciplinary Board is considered the appellate caod the
Clerk to the Disciplinary Board is considered the tc@lrt clerk.

(c) Time for Designation.

(1) Review of Suspension or Disbarment Recommendation. When review is under rule 11.2(b)(1),
the respondent lawyer must file and serve the respondent’s desigoiabar file documents and
exhibits within 30 days of service of the Decision.

(2) Review Not Involving Suspension or Disbarment Recommendation. When review is under rule
11.2(b)(3)(A), the party seeking review must file and serve ghaty's designation of bar file
documents and exhibits within 15 days of filing the notice okappWhen review is under rule
11.2(b)(2) or 11.2(b)(3)(B), the respondent is considered the praking review for designating
bar file documents and exhibits.

(d) Hearing Officer Recommendation. The bar file documents must include the hearing officer or
panel's recommendation.

Purpose
This is a new provision to incorporate by reference the procedures of RAP 9.6 for the designation
of bar file documents and exhibits and marks a substantial change from the previous practice of
the parties attaching to their statements the exhibits they reference. The modifications to the RAP
9.6 procedure for designation are necessary to reflect the mandatory nature of reviews of
suspension or disbarment recommendations.

ELC 11.7 PREPARATION OF BAR FILE DOCUMENTS AND EXHIB ITS

(a) Preparation. The Clerk prepares the bar file documents and exhibttseifiormat required by RAP
9.7(a) & (b), and distributes them to the Board. The (ieokides the parties with a copy of the index of
the bar file documents and the cover sheet listing the exhibit

(b) Costs. Costs for preparing bar file documents and exhibits mapdsessed as costs under rule
13.9(b)(9).

Purpose
This is a new provision, modeled after RAP 9.7, and requires the bar file documents and exhibits
to be prepared in the same manner as in the appellate courts. The RAP provisions requiring
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payment of the costs of preparing the documents before the documents are filed is not included,
in favor of the ELC 13.9 procedure for assessment of costs.

ELC 11.8 BRIEFS FOR REVIEWS INVOLVING SUSPENSION OR DISBARMENT
RECOMMENDATION

(a) Caption of Briefs. Parties should caption their briefs as follows:

[Name of Party] Brief [in Support of/in Opposition tdgaring [Officer’s] [Panel’s] Decision
[Name of Party] Reply Brief
(b) Briefs in Support or Opposition. In a matter before the Board under rule 11.2(b)(1), each pary
file a brief in support of or in opposition to the Decisionany part of it.
(c) Time for Filing Briefs. Briefs, if any, must be filed as follows:

(1) The respondent lawyer must file a brief within 20 dayseofise on the respondent of the later
of:

(A) a copy of the hearing transcript; or
(B) the Decision.

(2) Disciplinary counsel must file a brief within 15 dayfsservice on disciplinary counsel of the
respondent’s brief, or, if no brief is filed by the respongderthin 15 days of the expiration of the
period for the respondent to file a brief.

(3) The respondent may file a reply to disciplinary celiagrief within ten days of service of that
brief on the respondent.

Purpose
Section (a) is a new provision.
Section (b) is derived from RLD 6.2(a) with no substantive change other than to refer to
“briefs” rather than “statements”.

Section (c) is derived from RLD 6.2(c) with no substantive change.

ELC 11.9 BRIEFS FOR REVIEWS NOT INVOLVING SUSPENSION OR DISBARMENT
RECOMMENDATION

(a) Caption of Briefs. The parties should caption briefs as follows:
[Name of Party] Brief in Opposition to Hearing [O#its] [Panel’s] Decision
[Name of Party] Response
[Name of Party] Reply
(b) Brief in Opposition.
(1) The party seeking review must file a brief in oppositmthe Decision within 20 days of the later
of:
(A) service on the respondent lawyer of a copy of the ¢rgts unless the parties have agreed
that no transcript is necessary; or
(B) filing of the notice of appeal.
(2) Failure to file a brief within the required period ditages an abandonment of the appeal.
(c) Response The opposing party has 15 days from service of the staterh#re party seeking review
to file a brief responding to the issues raised on appeal.
(d) Reply. The party seeking review may file a reply to the respamshin ten days of service of the
response.
(e) Procedure when Both Parties Seek Review or When Navo Panel Members Can Agree.When
both parties file notices of appeal under rule 11.2(b)(3)(A) omwitetwo panel members are able to
agree on a Decision, the respondent is considered the paking review and disciplinary counsel is
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considered the opposing party. In that case, disciplicaupsel’s response may raise any issue for Board
review, and the respondent has an additional five ddfyle the reply permitted by section (d).

Purpose
Section (a) is a new provision.
Section (b) is derived from RLD 6.3(b), modified to refer to “briefs” rather than “statements”.
Section (c) is derived from RLD 6.3(c) with no substantive change.
Section (d) is derived from RLD 6.3(d) with no substantive change.
Section (e) is derived from RLD 6.3(e) with no substantive change.

ELC 11.10 SUPPLEMENTING RECORD ON REVIEW

The record on review may be supplemented under the procedufR8Fof0.6 except that leave to
supplement is freely granted. The Board may directtheatecord be supplemented with any portion of
the record before the hearing officer, including any Bardiocuments and exhibits.

Purpose
This is a new provision that incorporates the RAP 9.6 procedures for supplementing the record on
review but includes the exception that leave to supplement will be freely granted. This rule allows
the Disciplinary Board to direct that the record be supplemented, which is the same provision as
is available to the Supreme Court under ELC 12.5(b)(5).

ELC 11.11 REQUEST FOR ADDITIONAL PROCEEDINGS

In any brief permitted in rules 11.8 and 11.9, either party magquest that an additional hearing be held
before the hearing officer or panel to take additional eveldrased on newly discovered evidence. A
request for an additional hearing must be supported by wffidascribing in detail the additional
evidence sought to be admitted and any reasons why it wagsesainted at the previous hearing. The
Board may grant or deny the request in its discretion.

Purpose
This rule is derived from RLD 6.5(a) with no substantive change.

ELC 11.12 DECISION OF BOARD

(a) Basis for Review. Board review is based on the hearing officer or panefsidibn, any hearing
panel member’s dissent, the parties’ briefs filed underlril® or 11.9, and the record on review.

(b) Standards of Review. The Board reviews findings of fact for substantial evidendéne Board
reviews conclusions of law and recommendation de novo. Ewdarsicpresented to the hearing officer
or panel cannot be considered by the Board.

(c) Oral Argument. The Board hears oral argument if requested by eithér pathe Chair. A party’s
request must be filed no later than the deadline for thay pa file his or her last brief, including a
response or reply, under rule 11.8 or 11.9. The Chair'senofioral argument must be filed and served
on the parties no later than 14 days before the oral argumbkatChair sets the time, place, and terms for
oral argument.

(d) Action by Board. On review, the Board may adopt, modify, or reverse tiaifgs, conclusions, or
recommendation of the hearing officer or panel. The Board fisaydirect that the hearing officer or
panel hold an additional hearing on any issue, on its owiomalr on either party’s request.

(e) Order or Opinion. The Board must issue a written order or opinion. |fBbard amends, modifies,
or reverses any finding, conclusion, or recommendation of thengeafficer or panel, the Board must
state the reasons for its decision in a written ordeopanion. A Board member agreeing with the
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majority’s order or opinion may file separate concurringoaa. A Board member dissenting from the
majority’s order or opinion may set forth in writing th@sens for that dissent. The decision should be
prepared as expeditiously as possible and consists of thetysjopinion or order together with any
concurring or dissenting opinions. None of the opinions or snaey be filed until all opinions are filed.

A copy of the complete decision is served by the Clerthemparties.

(N Procedure to Amend, Modify, or Reverse if No Appeal.

(1) If the Board intends to amend, modify, or reversendsing officer or panel's recommendation
in a matter that has not been appealed to the Boardh®r giarty, the Board issues a notice of
intended decision.

(2) Either party may, within 15 days of service of this emtfile a request that the Board reconsider
the intended decision.

(3) If a request is filed, the Board reconsiders iterided decision and the intended decision has no
force or effect. The Chair determines the procedurdhferBoard’s reconsideration, including
whether to grant requests for oral argument.

(4) If no timely request for reconsideration is filelde Board forthwith issues an order adopting the
intended decision effective on the date of the order. [ady files a timely request for
reconsideration, the Board issues an order or opinionraftensideration under section (e).

(g) Decision Final Unless Appealed The Board's decision is final if neither party filasnotice of
appeal nor a petition for review within the time permitigditle 12 or upon the Supreme Court’s denial
of a petition for discretionary review.

Purpose
Section (@) is derived from RLD 6.7(a) modified to reflect that the Disciplinary Board bases its
review on the record on review, as that record is designated by the parties or supplemented by
the Board. By changing to a designation system for bar file documents and exhibits, it is no
longer necessary to have the complete bar file and exhibits available to the Board, and that
language is deleted.
Section (b) in derived from RLD 6.7(b) and RLD 6.5(b) with no substantive change.
Section (c) is derived from RLD 6.7(d) with no substantive change.
Section (d) is derived from RLD 6.7(e) with no substantive change.
Section (e) is derived from RLD 6.7(f)&(g), modified to make the writing of a dissenting opinion
optional with the dissenting Board member. New language is added to section (e) to make the
filing of the majority and dissenting opinions consistent with traditional appellate practice in which
all opinions are filed at the same time. No absolute time period is established to the filing of
opinions, but the new language requires the opinions to be prepared as expeditiously as possible.
Section (f) is a new provision.
Section (g) is derived from RLD 6.7(h) with no substantive change.

ELC 11.13 CHAIR MAY MODIFY REQUIREMENTS

Upon written motion filed with the Clerk by either partyr fyjpod cause shown, the Chair may modify
the time periods in title 11, and make other orders as appgaopriate to assure fair and orderly Board
review. However, the time period for filing a noticeappeal in rule 11.2(b)(3)(A) may not be extended
or altered.

Purpose
This rule is derived from RLD 6.8 with no substantive change.
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TITLE 12 — REVIEW BY SUPREME COURT

ELC 12.1 APPLICABILITY OF RULES OF APPELLATE PROCEDU RE

The Rules of Appellate Procedure serve as guidanceefoew under this title except as to matters
specifically dealt with in these rules.

Purpose
This rule is derived from RLD 7.4 with no substantive change, but conforming to the language of
In re Bonet, 144 Wn.2d 502, 513-14 (2001).

ELC 12.2 METHODS OF SEEKING REVIEW

(a) Two Methods for Seeking Review of Board DecisionsThe methods for seeking Supreme Court
review of Board decisions entered under rule 11.12(e)revesw as a matter of right, called "appeal”,
and review with Court permission, called "discretionary eeVi Both "appeal” and "discretionary
review" are called "review".

(b) Power of Court Not Affected. This rule does not affect the Court’s power to reviewy Board
decision recommending suspension or disbarment and to exesciskdtent and exclusive jurisdiction
over the lawyer discipline and disability system. The Caowtifies the respondent lawyer and
disciplinary counsel of the Court’s intent to exercise spante review within 90 days of the Court
receiving notice of the decision under rule 3.5(a), rule 7.t(R)therwise.

Purpose
This rule is derived from RLD 7.1 with no substantive change.

ELC 12.3 APPEAL

(a) Respondent’s Right to Appeal. The respondent lawyer has the right to appeal a Boardialeci
recommending suspension or disbarment. There is no a@heof appeal.

(b) Notice of Appeal To appeal, the respondent must file a notice of appéalte Clerk within 15
days of service of the Board'’s decision on the respondent.

Purpose
This rule is derived from RLD 7.2 with no substantive change.

ELC 12.4 DISCRETIONARY REVIEW

(a) Decisions Subject to Discretionary ReviewBoard decisions under rule 11.12(e) not recommending
suspension or disbarment are subject to Supreme Court rexigwhrough discretionary review. The
Court accepts discretionary review only if:

(1) the Board's decision is in conflict with a Supremei@decision;

(2) a significant question of law is involved,;

(3) there is no substantial evidence in the record to suppadterial finding of fact on which the

Board’s decision is based; or

(4) the petition involves an issue of substantial public @stethat the Court should determine.
(b) Petition for Review. Either party may seek discretionary review by filing &tjoa for review with
the Court within 25 days of service of the Board’s decision
(c) Content of Petition; Answer; Service; Decision.A petition for review should be substantially in the
form prescribed by RAP 13.4(c) for petitions for Suprenoair€review of Court of Appeals decisions.
References in that rule to the Court of Appeals areiderel references to the Board. The appendix to
the petition or an appendix to an answer or reply may addity contain any part of the record,
including portions of the transcript or exhibits, to whitie party refers. RAP 13.4(d) — (h) govern
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answers and replies to petitions for review and edlahatters including service and decision by the
Court.

(d) Acceptance of Review. The Court accepts discretionary review of a Board detiby granting a
petition for review. Upon acceptance of review, the sprmeedures apply to matters subject to appeal
and matters subject to discretionary review.

Purpose
This rule is derived from RLD 7.3, with the substantive change that the Chief Disciplinary Counsel
no longer must personally authorize disciplinary counsel to seek discretionary review, such
decisions being left to the ordinary management system of the Office of Disciplinary Counsel.
Sections (b) and (c) of RLD 7.3 are combined into subsection (b) of ELC 12.4.

ELC 12.5 RECORD TO SUPREME COURT

(&) Transmittal. The Clerk should transmit the record to the Supremet@athin 30 days of the filing
of the notice of appeal, service of the order acceptingwewr filing of the transcript of oral argument
before the Board, if any.
(b) Content. The record transmitted to the Court consists of:

(1) the notice of appeal, if any;

(2) the Board'’s decision;

(3) the record before the Board,;

(4) the transcript of any oral argument before the Bcand

(5) any other portions of the record before the hearifigeof including any bar file documents or

exhibits, that the Court deems necessary for full review.

(c) Notice to Parties. The Clerk serves each party with a list of the portmirthe record transmitted.
(d) Transmittal of Cost Orders. Within ten days of entry of an order assessing costs unldel3.9(e),
the Clerk should transmit it to the Court as a separate of the record, together with the supporting
statements of costs and expenses and any excepticaEyofiled under rule 13.9(d).
(e) Additions to Record. Either party may at any time move the Court for an ordegcting the
transmittal of additional portions of the record to then€o

Purpose
Section (@) is derived from RLD 7.5(a), modified to change from 10 days to 30 days the period
within which the record must be transmitted to the Supreme Court. This change is necessary in
order to allow sufficient time for the transcript of oral argument before the Board to be prepared.
Section (b) is derived from RLD 7.5(b) modified to reflect the changes to Title 11 incorporating the
RAP Title 9 system for designation of the record.
Section (c) is a new provision to provide the notice required when using the RAP Title 9 system
for designation of the record.
Section (d) is derived from RLD 7.5(c) with no substantive change.
Section (e) is derived from RLD 7.5(d) with no substantive change.

ELC 12.6 BRIEFS

(a) Brief Required. The party seeking review must file a brief stating hises objections to the Board's
decision.

(b) Time for Filing. The brief of the party seeking review should be filedhwhe Supreme Court within
30 days of service under rule 12.5(c) of the list of portairibe record transmitted to the Court.

(c) Answering Brief. The answering brief of the other party should be filedhwhie Court within 30
days after service of the brief of the party seeking revie
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(d) Reply Brief. A reply brief of a party seeking review should bedfileith the Court within the sooner

of 20 days after service of the answering brief or 14 daymdeial argument. A reply brief should be
limited to a response to the issues in the brief to witielreply brief is directed.

(e) Briefs When Both Parties Seek ReviewWhen both the respondent lawyer and disciplinary counsel
seek review of a Board decision, the respondent is deemgaittyeseeking review for the purposes of
this rule. In that case, disciplinary counsel miég/d brief in reply to any response the respondent has
made to the issues presented by disciplinary coulsket filed with the Court the sooner of 20 days after
service of the respondent’s reply brief or 14 days befakaogument.

(f) Form of Briefs. Briefs filed under this rule must conform as nearly as plesto the requirements of
RAP 10.3 and 10.4. Bar file documents should be abbreviatethBRranscript or partial transcript of
the hearing should be abbreviated TR, and exhibits should bevaibd EX.

(9) Reproduction and Service of Briefs by Clerk The Supreme Court clerk reproduces and distributes
briefs as provided in RAP 10.5.

Purpose
This rule is derived from RLD 7.6 with no substantive change.

ELC 12.7 ARGUMENT

(a) Rules Applicable Oral argument before the Supreme Court is conducted titiderl of the Rules
of Appellate Procedure, unless the Court directs otherwis
(b) Priority . Disciplinary proceedings have priority and are set uporptante with the above rules.

Purpose
This rule is derived from RLD 7.7 with no substantive change.

ELC 12.8 EFFECTIVE DATE OF OPINION

(a) Effective when Filed. An opinion in a disciplinary proceeding takes effect whkd unless the
Court specifically provides otherwise.

(b) Motion for Reconsideration A motion for reconsideration may be filed as providedRAP 12.4,
but the motion does not stay the judgment unless the Cours enséay.

Purpose
This rule is derived from RLD 7.8, with no substantive change, but the title of the rule and section
(a) are modified to clarify that the rule addresses the effective date of the opinion.

ELC 12.9 VIOLATION OF RULES

Sanctions for violation of these rules may be imposed party under RAP 18.9. Upon dismissal under
that rule of a review sought by a respondent lawyer andagigirof the period to file objections under
RAP 17.7, or upon dismissal of review by the Court if tyr@jections are filed, the Board’s decision is
final.

Purpose
This rule is derived from RLD 7.9 with no substantive change.
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TITLE 13 — SANCTIONS AND REMEDIES

ELC 13.1 SANCTIONS AND REMEDIES

Upon a finding that a lawyer has committed an act of misaindne or more of the following may be
imposed:
(a) Sanctions
(1) Disbarment;
(2) Suspension under rule 13.3; or
(3) Reprimand.
(b) Admonition. An admonition under rule 13.5.
(c) Remedies.
(1) Restitution;
(2) Probation;
(3) Limitation on practice;
(4) Requirement that the lawyer attend continuing ledatation courses;
(5) Assessment of costs; or
(6) Other requirements consistent with the purposes gfdadiscipline.

Purpose
This rule is derived from RLD 5.1, but has been restructured to distinguish between sanctions,
admonitions and other remedies.
The censure previously provided in RLD 5.1(d) is deleted to provide consistency with the ABA
Standards for Imposing Lawyer Sanctions (ABA Standards), which do not include censures.
The cumulative disciplinary suspension under RLD 5.4 is deleted to provide consistency with the
ABA Standards, which do not provide a separate sanction for cumulative discipline, instead using
prior discipline as a factor to be considered in determining the appropriate discipline
recommendation.
A new section (c) is added, listing other remedies consistent with the ABA Standards.

ELC 13.2 EFFECTIVE DATE OF SUSPENSIONS AND DISBARMENTS

Suspensions and disbarments are effective on the date $lee ISupreme Court’'s order, which will
ordinarily be seven days after the date of the ordemoltiate is set, the suspension or disbarment is
effective on the date of the Court’s order.

Purpose
This is a new provision designed to establish uniformity for the effective date of suspensions and
disbarments, which require an order of the Supreme Court. There will ordinarily be a seven day
delay between the date of the order and the effective date of the suspension to allow notice to the
respondent and avoid unintended injury to clients. Effective dates of suspensions and
disbarments under this rule should not to be confused with the effective date of an opinion of the
Supreme Court which is governed by ELC12.8.

ELC 13.3 SUSPENSION
(a) Term of Suspension.A suspension must be for a fixed period of time not exoegtiree years.
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(b) Reinstatement.

(1) After the period of suspension, the Association admitiig returns the suspended respondent
lawyer to the respondent’s status before the suspension witither order by the Court upon:
(A) the respondent’s compliance with all current licenseguirements; and
(B) disciplinary counsel's certification that the respamdbéas complied with any specific

conditions ordered, and has paid any costs or restitution drderie current with any costs
or restitution payment plan.

(2) A respondent may ask the Chair to review an adversendegtion by disciplinary counsel
regarding compliance with the conditions for reinstatemgayment of costs or restitution, or
compliance with a costs or restitution payment plan. érew, the Chair may modify the terms
of the payment plan if warranted. The Chair determihesprocedure for this review. The
Chair’s ruling is not subject to further review. If tldair determines that the Board should
review the matter, the Chair directs the procedure fardoeview and the Board's decision is
not subject to further review.

Purpose

This is a new provision that extends the maximum length of a suspension from two years to three
years to be consistent with the ABA Standards for Imposing Lawyer Sanctions. In addition, new
provisions provide for administrative reinstatement following disciplinary suspensions and a
means of resolving any disputes regarding compliance with conditions.

ELC 13.4 REPRIMAND

(&) Administration.  The Association administers a reprimand to a respondenedalay written
statement signed by its President.

(b) Notice and Review of Contents. The Association must serve the respondent with a coplyeof t
proposed reprimand. Within five days of service of the pgegdaeprimand, the respondent may file a
request for reviewof the content of the proposed reprimdiis request stays the administration of the
reprimand. When timely requested, the DisciplinaryrBaoaviews the proposed reprimand in light of the
decision or stipulation imposing the reprimand and may takeppsopriate action. The Board's action
is final and not subject to further review. If no requsseceived, the content of the reprimand is final,
and the reprimand is administered.

[ Anrended effective Septenber 1, 2005, deleting personal admnistration of
repri mands by the Board of CGovernors.]

ELC 13.5 ADMONITION

(a) By a Review Committee.

(1) A review committee may issue an admonition when inveagiigaof a grievance shows
misconduct.

(2) A respondent lawyer may protest either the review comewttor the Board's prehearing
issuance of an admonition by filing a notice to that ¢ffath the Clerk within 30 days of service
of the admonition. Upon receipt of a timely protest, then@nition is rescinded, and the
grievance is deemed ordered to hearing.

(b) Following a Hearing. A hearing officer or panel may recommend that a resporéerive an
admonition following a hearing.
(c) By Stipulation. The parties may stipulate to an admonition under rule 9.1.
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(d) Effect. An admonition is admissible in subsequent disciplinardisability proceedings involving
the respondent. Rule 3.6(b) governs destruction of file mistegkating to an investigation or hearing
concluded with an admonition, including the admonition.

(e) Action on Board Review. Upon review under title 11, the Board may dismiss, issugdamonition,
or impose sanctions or other remedies under rule 13.1.

(N Signing of Admonition. The review committee chair signs an admonition issued bgview
committee. The Disciplinary Board Chair or the Clsadlesignee signs all other admonitions.

Purpose
This rule is derived from RLD 5.5A, with the following modifications:
To be consistent with the ABA Standards for Imposing Lawyer Sanctions, the specific grounds for
issuance of an admonition in sections (a) and (b) are removed.
Section (e) is modified to allow the Disciplinary Board to impose the full range of other remedies
listed in RLD 5.1(c) when imposing an admonition.

ELC 13.6 DISCIPLINE FOR CUMULATIVE ADMONITIONS

(a) Grounds. A lawyer may be subject to sanction or other remedieurule 13.1 if the lawyer receives
three admonitions within a five year period.

(b) Procedure Upon being presented with evidence that a respondent ldvagereceived three
admonitions within a five year period, a review committeg mathorize the filing of a formal complaint
based solely on the provisions of this rule. A proceeding underule is conducted in the same manner
as any disciplinary proceeding. The issues in the proceadegvhether the respondent has received
three admonitions within a five year period and, if so, twéanction or other remedy should be
recommended

Purpose
This rule is derived from RLD 5.5B.
Section (a) is modified to include the option of the other remedies listed in RLD 13.1 to be
consistent with the ABA Standards for Imposing Lawyer Sanctions.
Section (b) is modified to remove the reference to the effective date, as that language referenced
the original 1990 effective date of this section and is now obsolete.

ELC 13.7 RESTITUTION

() Restitution May Be Required. A respondent lawyer who has been sanctioned under rule 13.1 or
admonished under rule 13.5(b) may be ordered to make restitatpergons financially injured by the
respondent’s conduct.

(b) Payment of Restitution.

(1) A respondent ordered to make restitution must do sonv@@idays of the date on which the
decision requiring restitution becomes final, unless thesmeciprovides otherwise or the
respondent enters into a periodic payment plan with disciglc@unsel.

(2) Disciplinary counsel may enter into an agreemeti &irespondent for a reasonable periodic
payment plan if:

(A) the respondent demonstrates in writing present inabdipay restitution and
(B) disciplinary counsel consults with the persons ovestitution.

(3) Arespondent may ask the Chair to review an adverserde&tion by disciplinary counsel of the
reasonableness of a proposed periodic payment plan fauttest The Chair directs the
procedure for this review. The Chair’s ruling is not subjecturther review. If the Chair
determines that the Board should review the matter, th@ @inacts the procedure for Board
review and the Board's decision is not subject to furteeew.

Rules for Enforcement of Lawyer Conduct 75



(c) Failure To Comply. A respondent’s failure to make restitution when orderetbteo, or to comply
with the terms of a periodic payment plan may be grousragi$cipline.

Purpose
This rule is derived from RLD 5.3, modified at section (b) to provide respondents a means to seek
review of an adverse determination by disciplinary counsel regarding the reasonableness of a
proposed periodic payment plan for restitution.

ELC 13.8 PROBATION

(& Conditions of Probation A respondent lawyer who has been sanctioned under rule 13.1 or
admonished under rule 13.5(b) may be placed on probation faedaderiod of two years or less.
(1) Conditions of probation may include, but are not limitecetiring:
(A) alcohol or drug treatment;
(B) medical care;
(C) psychological or psychiatric care;
(D) professional office practice or management counseding;
(E) periodic audits or reports.
(2) Upon disciplinary counsel’'s request, the Chair rappoint a suitable person to supervise the
probation. Cooperation with a person so appointed is atemmdf the probation.
(b) Failure To Comply. Failure to comply with a condition of probation may be gasufor discipline
and any sanction imposed must take into account treondsict leading to the probation.

Purpose
This rule is derived from RLD 5.2 with no substantive change.

ELC 13.9 COSTS AND EXPENSES

(a) Assessment The Association’s costs and expenses may be assesgedvided in this rule against
any respondent lawyer who is ordered sanctioned or admonished.
(b) Costs Defined. The term "costs" for the purposes of this rule includesrahetary obligations,
except attorney fees, reasonably and necessarily indoyrtéte Association in the complete performance
of its duties under these rules, whether incurred befosdter the filing of a formal complaint. Costs
include, by way of illustration and not limitation:

(1) court reporter charges for attending and transcribing depasor hearings;

(2) process server charges;

(3) necessary travel expenses of hearing officers, hegamgl members, disciplinary counsel,

adjunct investigative counsel, or witnesses;

(4) expert witness charges;

(5) costs of conducting an examination of books and recorals audit under title 15;

(6) costs incurred in supervising probation imposed under Biks

(7) telephone toll charges;

(8) fees, costs, and expensés lawyer appointed under rule 8.2 or rule 8.3;

(9) costs of copying materials for submission to a rediemmittee, a hearing officer or panel, or the

Board; and

(10) compensation provided to hearing officers or panel memireter rule 2.11.
(c) Expenses Defined."Expenses” for the purposes of this rule means a reasaizdige for attorney
fees and administrative costs. Expenses assessed usdeidhnay equal the actual expenses incurred
by the Association, but in any case cannot be less thdolkneing amounts:

(1) for an admonition that is accepted under rule 13.5(a), $750;

(2) for a matter that becomes final without review byBbard, $1,500;
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(3) for a matter that becomes final following Board reyigvithout appeal to the Supreme Court, a
total of $2,000;

(4) for a matter appealed to the Supreme Court or in whicBdhe accepts discretionary review but
not requiring briefing, a total of $2,500; and

(5) for a matter appealed to the Supreme Court or in vthlCourt accepts discretionary review in
which briefing is required, a total of $3,000.

(d) Statement of Costs and Expenses, Exceptions, andaRe

(1) Timing. Disciplinary counsel must file a statement of costd axpenses with the Clerk within

20 days from any of the following events:

(A) an admonition is accepted;

(B) the decision of a hearing officer or panel or the Baaubsing an admonition or a sanction
becomes final;

(C) a notice of appeal from a Board decision is filed served; or

(D) the Supreme Court accepts or denies discretionary r@fiavBoard decision.

(2) Content. A statement of costs and expenses must statepaitttularity the nature and amount
of the costs claimed and also state the expenses teguebBisciplinary counsel must sign the
statement, and this signature constitutes a certificahah all reasonable attempts have been
made to insure the statement’s accuracy.

(3) Service. The Clerk serves a copy of the statement on the responde

(4) Exceptions. The respondent may file exceptions no later than 20 days $ewmice of the
statement of costs and expenses.

(5) Reply. Disciplinary counsel may file a reply no later theen days from service of any
exceptions.

(e) Assessment The Chair enters an order assessing costs and expdtesahe expiration of the time
for filing exceptions or replies.

(N Review of Chair’s Decision.
(1) Matters Reviewed by Court. In matters reviewed by the Supreme Court under title 12 llag@’s
decision is subject to review only by the Court.
(2) All Other Matters. In all other matters, the following procedures apply:

(A) Request for Review by BoardWithin 20 days of service on the respondent of the order
assessing costs and expenses, either party may étpiast for Board review of the order.

(B) Board Action. Upon the timely filing of a requesite Board reviews the order assessing
costs and expenses, based on the Association’s statemeastsefand expenses and any
exceptions or reply, the decision of the hearing officepamel or of the Board, and any
written statement submitted by either party within itheetdirected by the Chair. The Board
may approve or modify the order assessing costs and expenseBoafrts decision is final
when filed and not subject to further review.

(g) Assessment in Matters Reviewed by the Court When a matter is reviewed by the Court as
provided in title 12, any order assessing costs and expens®ed by the Chair under section (e) and the
statement of costs and expenses and any exceptions ofilegbly the proceeding are included in the
record transmitted to the Court. Upon filing of an opmiby the Court imposing a sanction or
admonition, costs and expenses may be assessed in fakerAdsociation under the procedures of RAP
Title 14, except that "costs" as used in that title raeany costs and expenses allowable under this rule.
(h) Assessment Discretionary.Assessment of any or all costs and expenses may lexldeiiappears
in the interests of justice to do so.
(i) Payment of Costs and Expenses.
(1) A respondent ordered to pay costs and expenses mustdiniso30 days of the date on which
the assessment becomes final, unless the order assasstmignd expenses provides otherwise or
the respondent enters into a periodic payment plan withptisiy counsel.
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(2) The respondent must pay interest on any amount not pthith VB0 days of the date the
assessment is final at the maximum rate permitted l@gy 19.52.020.

(3) Disciplinary counsel may enter into an agreemeti &irespondent for a reasonable periodic
payment plan if the respondent demonstrates in writing pressitity to pay assessed costs and
expenses.

(A) Any payment plan entered into under this rule must prowidénferest at the maximum rate
permitted under RCW 19.52.020.

(B) A respondent may ask the Chair to review an adversemdatgion by disciplinary counsel
regarding specific conditions for a periodic payment pldhe Chair directs the procedure
for this review. The Chair’s ruling is not subject to fart review. If the Chair determines
that the Board should review the matter, the Chair dirte procedure for Board review,
and the Board’s decision is not subject to further review.

(j) Failure To Comply. A respondent’s failure to pay costs and expenses wheredrtieido so or to
comply with the terms of a periodic payment plan may be gstorddiscipline.

(k) Costs in Other Cases.Rule 9.1 governs costs and expenses in cases resolvedutgtisin. Rule
8.6 governs assessment of costs and expenses in digataitieedings.

() Money Judgment for Costs and ExpensesAfter the assessment of costs and expenses isUjmath,
application by the Association, the Supreme Court commissiomderk may enter a money judgment on
the order for costs and expenses if the respondent hed taipay the costs and expenses as provided by
this rule. The Association must serve the application fooraey judgment on the respondent under rule
4.1. The respondent may file an objection with the comaomssior clerk within 20 days of service of the
application. The sole issue to be determined by the commissiookerk is whether the respondent has
complied with the duty to pay costs and expenses under this Thle commissioner or clerk may enter a
money judgment in compliance with RCW 4.64.030 and notify the Aetsmt and the respondent of the
judgment. On application, the commissioner or clerk trasstine judgment to the clerk of the superior
court in any county selected by the Association andiestthe respondent of the transmittal. The clerk
of the superior court files the judgment as a judgmentandburt without payment of a filing fee.

Purpose
Section (a) is derived from RLD 5.7(a) with no substantive change. Under this rule costs and
expenses may be assessed only against a respondent lawyer. The Discipline 2000 Task Force
considered and rejected the concept to allow costs and expenses to be assessed against the
Association.
Section (b) is derived from RLD 5.7(b), with a new subsection (b)(10) added to include
compensation paid to hearing officers as a recoverable cost.
Section (c) is derived from RLD 5.7(c), modified to update the presumed reasonable expenses
and to divide the expense provisions for matters appealed to the Supreme Court into those
matters that require briefing and those matters that do not require briefing.
Section (d) is derived from RLD 5.7(d), modified to clarify when a statement of costs and
expenses must be filed, and extends from 10 days to 20 days the period for filing such
statements. Section (d) is also modified to provide that the statement is to be filed with the Clerk
who serves a copy on the respondent lawyer. Section (d) is also modified to extend the period for
filing exceptions from 10 days to 20 days. Subsection (d)(5) is a new provision to allow
disciplinary counsel to reply to any exceptions filed by the respondent lawyer.
Section (e) is derived from the first sentence of RLD 5.7(e) with no substantive change. Section
(f) is derived from the remainder of RLD 5.7(e), but is modified to provide that in matters being
reviewed by the Supreme Court, the Chair’s decision is final, but in all other matters, a review by
the Disciplinary Board remains possible. The time period for requesting review by the Board is
extended from 10 days to 20 days and the section is modified to allow disciplinary counsel as well
as the respondent to request such review.
Section (g) is derived from RLD 5.7(f), modified to allow assessment when an opinion of the
Supreme Court imposes an admonition.
Section (h) is derived from RLD 5.7(g) with no substantive change.
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Section (i) is derived from RLD 5.7(h), modified to provide that all sums not paid within 30 days of
assessment will earn interest at the maximum rate allowed. A review procedure by the Chair of
the Disciplinary Board is provided for disputes as to conditions for a periodic payment plan.

Section (j) is derived from RLD 5.7(i) with no substantive change.

Section (k) is derived from RLD 5.7(j) with no substantive change.

Section [) is a new provision for entry of money judgments by @@nmissioner or
Clerk of the Supreme Court against a respondent for unpsid. cdhe rule provides for

filing of the money judgments with Superior Court clerks.

TITLE 14 — DUTIES ON SUSPENSION OR DISBARMENT

ELC 14.1 NOTICE TO CLIENTS AND OTHERS; PROVIDING CLI ENT PROPERTY

(a) Providing Client Property. A lawyer who has been suspended from the practice of labardesl, or
transferred to disability inactive status must providehedient or the client’s substituted counsel upon
request with the client’'s assets, files, and other dectsnin the lawyer’s possession, regardless of any
possible claim of lien under RCW 60.40.

(b) Notice if Suspended for 60 Days or LessA lawyer who has been suspended for 60 days or less
under rule 13.3 must within ten days of the effective datee$tispension:

(1) notify every client involved in litigation or administiree proceedings, and counsel for each
adverse party (or the adverse party directly if not reptedeby counsel), of the suspension, the
reason therefor, and of the lawyer’s consequent inabdigct as a lawyer after the effective date
of the suspension, and advise each of these clients to seeftmubstitution of another lawyer.

If the client does not substitute counsel within ten daybisfnotice, the lawyer must advise the
court or agency of the lawyer's inability to act; and

(2) notify all other clients of the suspension, the reasorefihie and consequent inability to act
during the suspension. The notice must advise the cliseelolegal advice elsewhere if needed
during the suspension.

(c) Natice if Otherwise Suspended or Disbarred.A lawyer who has been disbarred or suspended for
more than 60 days, for nonpayment of dues, or under7tide APR 11 must within ten days of the
effective date of the disbarment or suspension:

(1) notify every client of the lawyer's inability to acs ¢he client’s lawyer and the reason therefor,
and advise the client to seek legal advice elsewhere;

(2) advise every client involved in litigation or administratiproceedings to seek the prompt
substitution of another lawyer. If the client does not substitatinsel within ten days of being
notified of the lawyer's inability to act, the lawyer mustia€ the court or agency of the lawyer's
inability to act; and

(3) notify counsel for each adverse party in pendingalittsn or administrative proceedings, or the
adverse party directly if not represented by counsahefawyer's inability to act further on the
client's behalf.

(d) Notice if Transferred to Disability Inactive Status A lawyer transferred to disability inactive
status, or his or her guardian if one has been appointest, give all notices required by section (c),
except that the notices need not refer to disability.

(e) Address of Client All notices to lawyers, adverse parties, courtagancies as required by sections
(b), (c), or (d) must contain the client's name and kastwn address, unless doing so would disclose a
confidence or secret of the client. If the name and addrge omitted, the client must be advised that so
long as his or her address remains undisclosed and ntawger is substituted, the client may be served
by leaving papers with the clerk of the court under CR 5(b)(faeiding superior court actions, and that
comparable provisions may allow similar service in othertgoroceedings or administrative actions.
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Purpose
This rule is derived from RLD 8.1.
The rule is reorganized by creating a new section (a) that combines the RLD 8.1(a)(4) and RLD
8.1(c)(3) provisions for returning client property. This provision is modified to clarify that a
suspended or disbarred lawyer may return to the client or the client's new counsel those client
assets being held at the time of the suspension or disbarment.
Section (b) is derived from RLD 8.1(c) with no substantive change.
Section (c) is derived from RLD 8.1(a) with no substantive change.
Section (d) is derived from RLD 8.1(b) with no substantive change.

Section (e) is derived from RLD 8.1(d) with no substantfiange.

ELC 14.2 LAWYER TO DISCONTINUE PRACTICE

A disbarred or suspended lawyer, or a lawyer transferredsatility inactive status, must not practice
law after the effective date of the disbarment, suspensianansfer to disability inactive status, and also
must take whatever steps necessary to avoid any reasoRealifebd that anyone will rely on him or her
as a lawyer authorized to practice law. This rule doepnectude a disbarred or suspended lawyer, or a
lawyer transferred to disability inactive status, from disingressets held by the lawyer to clients or
other persons or from providing information on the facts hedawyer’s theory of a case and its status to
a succeeding lawyer, provided that the suspended or disbawegerinot be involved in any discussion
regarding matters occurring after the date of the suspensidisbarment. The lawyer must provide this
information on request and without charge.

Purpose

This rule is derived from RLD 8.2. The first sentence of this rule is modified to reflect that the
practice of law is now a defined term. GR 24. Other language in the rule is modified, replacing
the “any possibility” language that was considered too broad, with “any reasonable likelihood” as
a standard, and refocusing the rule on persons’ reliance upon the individual being a lawyer.
Consistent with the clarification of ELC 14.1, the suspended or disbarred lawyer may disburse
assets. The language of the rule is clarified to provide that the suspended or disbarred lawyer
can explain to the successor counsel or the client the lawyer’s theory of the case, provided that
this does not involve the suspended or disbarred lawyer in discussing matters occurring after the
date of the suspension or disbarment.

ELC 14.3 AFFIDAVIT OF COMPLIANCE

Within 25 days of the effective date of a lawyer’s disbartmguspension, or transfer to disability inactive
status, the lawyer must serve on disciplinary counsel fideavdt stating that the lawyer has fully
complied with the provisions of this title. The affidavit madso provide a mailing address where
communications to the lawyer may thereafter be directda lawyer must attach to the affidavit copies
of the form letters of notification sent to the lawgatients and opposing counsel or parties and copies of
letters to any court, together with a list of names adftesses of all clients and opposing counsel or
parties to whom notices were sent. The affidavit isrdidential document except the lawyer’s mailing
address is treated as a change of mailing address uR&ed 3(b).

Purpose
This rule is derived from RLD 8.3, modified to make the affidavit of compliance a confidential
document, as such affidavits may contain client confidences or secrets. The rule is also modified
to provide that the affidavit is to be provided to disciplinary counsel rather than filed with the
Association.

ELC 14.4 LAWYER TO KEEP RECORDS OF COMPLIANCE
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A lawyer who has been disbarred, suspended, or transterr@idability inactive status must maintain
written records of the various steps taken by him or herruhéetitle, so that proof of compliance will
be available in any subsequent proceeding.

Purpose
This rule is derived from RLD 8.5 with no substantive change.

TITLE 15 — AUDITS AND TRUST ACCOUNT OVERDRAFT
NOTIFICATION

ELC 15.1 AUDIT AND INVESTIGATION OF BOOKS AND RECORD S

The Board and its Chair have the following authority to ex@minvestigate, and audit the books and
records of any lawyer to ascertain and obtain reportatwather the lawyer has been and is complying
with RPC 1.15A:

(&) Random Examination The Board may authorize examinations of the books amdeof any
lawyer or law firm selected at random. Only the lawgerlaw firm’'s books and records may be
examined in an examination under this section.

(b) Particular Examination. Upon receipt of information that a particular lawyetasv firm may not be

in compliance with RPC 1.15A, the Chair may authorizeegamination limited to the lawyer or law
firm’'s books and records. Information may be presetde¢te Chair without notice to the lawyer or law
firm. Disclosure of this information is subject to rugg — 3.4.

(c) Audit. After an examination under section (a) or (b), if the CHatermines that further examination
is warranted, the Chair may order an appropriate audih@flawyer's or firm's books and records,
including verification of the information in those receifidom available sources.

Purpose
This rule is derived from RLD 13.1, with no substantive change other than that section (b) is
modified to clarify that the materials submitted to the Chair by disciplinary counsel seeking an
order for an audit is subject to disclosure only as provided in rules 3.1 — 3.4.

ELC 15.2 COOPERATION OF LAWYER

Any lawyer or firm who is subject to examination, investigiatior audit under rule 15.1 must cooperate
with the person conducting the examination, investigationugit,asubject only to the proper exercise of
any privilege against self-incrimination, by:

(&) producing forthwith all evidence, books, records, and papemsestefd for the examination,
investigation, or audit;

(b) furnishing forthwith any explanations required for the exatiom, investigation, or audit;

(c) producing written authorization, directed to any bank or deposiforythe person to examine,
investigate, or audit trust and general accounts, safestlldppxes, and other forms of maintaining trust
property by the lawyer in the bank or depository.

Purpose
This rule is derived from RLD 13.2 with no substantive change.

ELC 15.3 DISCLOSURE
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The examination and audit report are only available to thedBdeciplinary counsel, and the lawyer or
firm examined, investigated, or audited, and to the Bodrds@vernors on its request, unless a
disciplinary proceeding is commenced in which case theodigie provisions of title 3 apply.

Purpose
This rule is derived from RLD 13.3 with no substantive change.

ELC 15.4 TRUST ACCOUNT OVERDRAFT NOTIFICATION

(a) Overdraft Notification Agreement Required. Every bank, credit union, savings bank, or savings
and loan association referred to in RPC 1.15A(i) wél &pproved as a depository for lawyer trust
accounts if it files with the Disciplinary Board agraement, in a form provided by the Board, to report to
the Board if any properly payable instrument is preseatgainst a lawyer trust account containing
insufficient funds, whether or not the instrument is honorEage agreement must apply to all branches of
the financial institution and cannot be canceled except on 39 dafice in writing to the Board. The
Board annually publishes a list of approved financial insbifisti
(b) Overdraft Reports.
(1) The overdraft notification agreement must provide tHatreports made by the financial

institution must contain the following information:

(A) the identity of the financial institution;

(B) the identity of the lawyer or law firm;

(C) the account number; and

(D) either:

(i) the amount of overdraft and date created; or
(i) the amount of the returned instrument(s) and the daberred.
(2) The financial institution must provide the informationuieed by the notification agreement

within five banking days of the date the item(s) was paigtrned unpaid.
(c) Costs. Nothing in these rules precludes a financial institutomfcharging a particular lawyer or law
firm for the reasonable cost of producing the reports arwrde required by this rule, but those charges
may not be a transaction cost charged against funds pagable Legal Foundation of Washington under
RPC 1.15A(i)(1).
(d) Notification by Lawyer. Every lawyer who receives notification that any instrumamesented
against his or her trust account was presented agassficient funds, whether or not the instrument
was honored, must promptly notify the Office of Discipling€ounsel of the Association of the
information required by section (b). The lawyer mustuide a full explanation of the cause of the
overdraft.

Purpose
This rule is derived from RLD 13.4 with no substantive change.

ELC 15.5 DECLARATION OR QUESTIONNAIRE

(a) Questionnaire The Association annually sends each active lawyerritew declaration or
guestionnaire designed to determine whether the lawyer is compiyihgRPC 1.15A. Each active
lawyer must complete, execute, and deliver to the Associ#this declaration or questionnaire by the
date specified in the declaration or questionnaire.

(b) Noncompliance Failure to file the declaration or questionnaire iy date specified in section (a) is
grounds for discipline. This failure also subjects theyler who has failed to comply with this rule to a
full audit of his or her books and records as provided in¥&l&(c), upon request of disciplinary counsel
to a review committee. A copy of any request made uthiesection must be served on the lawyer. The
request must be granted on a showing that the lawyer itesttacomply with section (a) of this rule. If
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the lawyer should later comply, disciplinary counsel diasretion to determine whether an audit should
be conducted, and if so the scope of that audit. A lawyditesl under this section is liable for all actual
costs of conducting such audit, and also a charge of $100 pspdatyby the auditor in conducting the
audit and preparing an audit report. Costs and chargesssessed in the same manner as costs under
rule 5.3(f).

Purpose
This rule is derived from RLD 13.5 with no substantive change.

ELC 15.6 REGULATIONS

The Disciplinary Board may adopt regulations regardiegpowers in this title subject to the approval of
the Board of Governors and the Supreme Court.

Purpose
This rule is derived from RLD 13.6 with no substantive change.

TITLE 16 — EFFECT OF THESE RULES ON PENDING
PROCEEDINGS

ELC 16.1 EFFECT ON PENDING PROCEEDINGS

These rules and any subsequent amendments will apply irettiegty, on the effective date as ordered
by the Supreme Court, to any pending matter or investigatanhas not yet been ordered to hearing.
They will apply to other pending matters except as wouldeadeasible or would work an injustice. The
hearing officer or panel chair assigned to hear a mattédnedChair in a matter pending before the Board,
may rule on the appropriate procedure with a view to insarifagr and orderly proceeding.

Purpose
This rule is derived from RLD 12.16, modified to provide for the same effect on pending proceedings
as CR 86.
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