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l. INTRODUCTION

A. The Subcommittee and Its Scope of Work

The Board of Governors of the Washington State Bar Adgnci@WSBA") created the
Committee on Public Defense to address issues andmeaiations presented in tReport
of the WSBA Blue Ribbon Panel on Criminal Defd@684)" The Board's charter for the
Committee on Public Defense included the followinggassent:

Creation of a death penalty subcommittee, composed ol gestalty
advocates and opponents, to address the effect ofiihaonsiderations on
whether the death penalty is sought in Washingtontesurthe practical
wisdom of continuing to pursue death penalty prosecutionkght of
Washington's experience with sentence reversalsntadtbenefits to the
criminal justice system from cost savings that might dbtained by
redirecting funds from death penalty prosecutions to atiwrinal justice
needs, and an hourly rate for attorneys in death perades that reflects,
among other factors, the special expertise and uniqdsHias imposed on
counsel in such cases and possible moratorium.

A Subcommittee was carefully formed which included atdep experience and a
range of perspectives. Ken Davidson (Davidson, Czdslétpatric, PS,Kirkland), a former
member of the WSBA Board of Governors, was appointed olhdine Subcommittee. Mr.
Davidson's law practice in Washington over the lastezi2s has included civil litigation at all
levels of the court system, but has not involved ahdpenalty case. Three Subcommittee
members were appointed who each have extensiveiengeras defense counsel in death
penalty cases, as well as other criminal casesf-Ellisf (Ellis Holmes & Witchley PLLC,
Seattle), Michael laria (Cohen & laria, Seattle) &tark Larrafiaga (Walsh & Larrafiaga,
Seattle; former Director, Death Penalty Assistancetéfe Three Subcommittee members
were appointed who have extensive experience workingrnidfor with prosecutor's offices
on death penalty cases — Mark Larson (King County Puting Attorney's office), Pam
Loginsky (Washington Association of Prosecuting Attornays) Brian Moran (Office of the
Attorney General). Three other Subcommittee membere selected for the different
experience and perspective each would bring. Judgel Diachols is a retired superior court
judge from Whatcom County who has served as thgudge in a capital case, as well as in
many other criminal cases. Dr. Ruth Walsh Mcintgra jjournalist and business consultant
who as a layperson has a long history of working witltthets, including chairing the Walsh
Commission of the Washington State Supreme Court anidgen the board of the National
Center for State Courts. Mary Jane Ferguson is Ddpiegtor of the Washington State
Office of Public Defense which administers state fund@ihgublic defense in criminal case
appeals and maintains data on appellate costs. Rélmden, WSBA General Counsel,
served as staff liaison.

The Subcommittee conducted its study of the deathliyein Washington over the
course of 18 months. It began by reviewing previoymorns on the death penalty in
Washington published within the last 10 years, oholy



Status Report on the Death Penalty in Washingtate, &hief Justice Richard P. Guy
(March 2000).
http://www.courts.wa.gov/newsinfo/index.cfm?fa=newshifplayContent&theFile=content/
deathPenalty/index

Washington's Death Penalty System: A Review @dkg Length, and Results of
Capital Cases in Washington Staféashington Death Penalty Assistance Center (November
2004)._http://mww.wdpac.org/images/stories/Coststefmmstreportnov2004.pdf

Shattering Myths: A Factual Analysis of WashingtoBeath Penalty Practices,
Pamela Loginsky, Washington Association of Prosecutinggys (2000).

Where Are We Heading? Current Trends of Washirgeath PenaltyMark A.

Larrafiaga, Washington Death Penalty Assistance Qggl 2004).
http://mww.wdpac.org/images/stories/Costsreports/current_trends of washington death penalty april

2004.pdf

Capital Punishment, Proportionality Review, and @laiof Fairness (With Lessons
From Washington StateYimothy V. Kaufman-Osborn, Washington Law Review, \/foé
79 Number 3 (August 2004).

ACLU Report on Washington's Death Penalty System

The Status of the Capital Punishment System irhidgsn Mark A. Larrafiaga
(September 2005).

The Subcommittee also reviewed other publications erddath penalty including
studies and guidelines by the American Bar Associatioe National District Attorneys
Association and guidelines adopted by the Texas Barckd®n for public defense in death
penalty cases. Surveys on trial costs and attorneyeastsapon were developed and sent by
the Subcommittee to all elected prosecutors, direotqablic defender programs, and public
defenders and private defense attorneys who hawedser been qualified to serve as publicly
appointed counsel in capital cases. (The survey quesdod responses are attached as
Appendices A, B and C). Research was also condudtedasts incurred by state and federal
agencies in appellate review of death penalty cddesbers of the prosecution and defense
teams in theState v. Ridgwagase were interviewed to gain understanding aboigtétbe's
most complex and costly serial murder case. The Subittearmet with a member of the
Supreme Court Capital Counsel Panel to discusspfmiess for recruiting and maintaining
gualified attorneys to represent defendants in deatlalty trials pursuant to Superior Court
Special Proceeding Rule (SPCR) 2. Finally, Subcommtabers with experience in capital
cases discussed and reached consensus on the majactcostih capital cases.

In this report, the Subcommittee seeks to providerghder with a comprehensive
explanation of the operation of the death penalty in Wggin and its costs to the justice
system, and makes recommendations on issues of commpersad quality of defense
counsel and other issues in capital cases. The Subcemuputtcluded that the questions in its
charter about the practicality or wisdom of retairting death penalty in light of its costs and
reversal rates are better left to policy markergh&athan attempting to make those value



judgments, the Subcommittee determined that it heteves the WSBA and the public by
providing as objective and complete a report as possibibe application of the death penalty
in Washington and its costs in the justice system.

B. Topics Beyond the Scope of this Report

The subcommittee's study has been limited in scopkthere are topics concerning
the death penalty which could be addressed in a edmpsive study, but the Subcommittee
has determined are beyond its charter or resoufoesexample, in its program to study the
death penalty in certain states, the ABA has ifledta broad range of topics to be studied,
including (1) DNA testing and the handling of biologiealdence, (2) law enforcement tools
and techniques, (3) crime laboratories and medicamieeas, (4) jury instructions, (5)
clemency, (6) judicial independence, (7) mentakdetaon and mental illness, (8) treatment of
racial and ethnic minorities, and (9) proportionatifyapplication of the death penalty. The
Subcommittee does not perceive some of these topiesa@imblem in Washington (e.g. jury
instructions, judicial independence and mental #negh respect to the application of the
death penalty) and others are beyond the expertibe &ubcommittee (e.g. law enforcement
techniques and DNA testing).

The Subcommittee notes that the treatment of ranékthnic minorities is a complex
issue, which has been debated and is beyond thé&rces of the Subcommittee to resolve. In
Shattering Mythsloginsky argues that a detailed analysis of the ju@de reports on file
with the Washington Supreme Court does not reveal tarpadf imposition of the death
penalty based on the race of the defendant or thenvictloreover, she cites the 1995
Washington Supreme Court decisiorSiate v. Gentry in which the issue of racial disparity
was raised and the Court found that a review ofitsiedegree aggravated murder cases in the
state did not reveal a racial pattern in the impwmsiaf the death penalty. MWhere Are We
Heading? Current Trends of Washington’s Death PgnhHirrafiaga argues that a current
review of the trial reports.€., as of April, 2004) suggests that there is a kpatiern in the
imposition of the death penalty. He points out that 6%leath penalty defendants in
Washington are white, while whites comprise 81.8%hefstate population, and 18% are
black/African descent, while black/African descesmnprises 3.2% of the state population. He
concludes from the trial reports that black deferslamtdeath penalty cases are given the
death penalty more frequently (16.6%) than whiteemtddints (12.9%) and that death
sentences are sought and imposed less often wherictine i8 non-white. Other studies
found that the fact of disparity of imposition of the rlegpenalty does not establish
discrimination in and of itseffHowever, a complete analysis and study of the rolecefira
the application of the death penalty in Washington woeled to go beyond a review of the
trial reports and would require research skills, toots fanding beyond those available to the
Subcommittee.

The proportionality of application of the death pengtya topic often addressed in
studies of the death penalty in the states and ecently addressed by the Washington State
Supreme Court iState v. Dayva CrogsThe lead opinion and dissenting opinion in that case
frame this issue in Washington quite effectively. TWashington death penalty statute



requires that the Supreme Court review the proportigredlapplication of the death penalty
in every case in which the death penalty is impddadhe appeal of his death sentence, Mr.
Cross challenged the constitutionality of the deathalpgerand argued that the Court's
proportionality review was standardless and capriciblespointed out that Gary Ridgway,
who was responsible for at least 48 murders, had ser@rnced to life in prison and that it
would be unjust and arbitrary to sentence to deathsoitiense crimes were not of the same
magnitude. (Mr. Cross was convicted of the murder ofvifis and two children). In a 5-4
decision the Court rejected Cross's challenge. Writieglead opinion, Justice Chambers
stated:

Since Cross's trial, the Green River Killer, Garglgeray, was caught,
prosecuted, and sentenced to life in prison. We cédeuh to calculate the
harm his abhorrent murders caused. The fact he ivelldut his life in
prison instead of facing the death penalty has causady in our
community to seriously question whether the death peacaityin fairness,
be proportional when applied to any other defendant.

We do not minimize the importance of this moral questiBut it is a
guestion best left to the people and to their elestpdesentatives in the
legislature. Under the United States Constitution @ttig constitution plead
here), Washington's death penalty is constitutionalrexthing about Gary
Ridgway changes that.

It may be that there will always be aberrations Ridgway. We do not

believe that these horrific aberrations make a statotonstitutional. We

look at the entirety of first degree aggravated mupdasecutions, not just at
whether any particular case is within an order of nag@e of the worst we

have known. RCW 10.95.120.

The dissenting opinion argues that there is no rativamalework for proportionality
reviews and that the application of the death penakyashington has been inconsistent. The
dissent points to several mass murders who have esttepeééath penalty — Ridgway (48
murders), Yates (15 murders), Mak (13 murders),(MNymurders) Rice (4 murders) — and
other cases where the death sentence was imposedifigle murder. The dissent, written by
Justice C. Johnson, concludes:

Comparing Ridgway, Mak, Ng, and Rice with the impositof the death

penalty in Dayva Cross's case, and including all atases required by that
statute as similar cases, the penalty of deatlotisnmposed generally in
similar cases.

These cases exemplify the arbitrariness with whiehpenalty of death is
exacted. They are symptoms of a system where statatonparability

defies rational explanation. The death penalty is lilkgening, randomly
striking some defendants and not others. Where thin gemalty is not
imposed on Gary Ridgway, Ben Ng, and Kwan Fai Malq vépresent the
worst mass murders in Washington's history, on wieas lo® we determine



on whom it is imposed? No rational explanation existxptae why some
individuals escape the penalty of death and otler®t

Having ruled on this particular constitutional challertge Court leaves to the voters
and the legislative branch the question of whether dbath penalty can be fairly and
proportionately applied in Washington.

Il. HOW THE DEATH PENALTY HAS OPERATED IN WASHINGT ON

A. Historical Overview of Washington’'s Death Penalty

On May 6, 1904, Washington State executed itsréstient, James Champdugver
the next hundred years, Washington proceeded to exsewaty-seven more individudls.
The most recent execution took place on August 28, 28@h James Elledge was put to
deatH?

Washington's capital punishment system has had aetyast changes over the last
century. In 1904, death was the mandatory sentgmme a conviction of first-degree murder.
®In 1909, the legislature gave trial courts the digmmeb punish first-degree murder with life
imprisonment or deattf. Capital punishment was abolished in 141B.was reinstated again
in 1919 and remained unchanged and regularly useddonext fifty yeard? During that
time, fifty-eight individuals were executed.

In 1975, Washington’s death penalty was again alsmliSHrhat same year, Initiative
Measure No. 316 was passed, establishing a new pierzdliy statu&® This statute imposed a
mandatory death penalty for all “aggravated mundehe first degree” convictions. A person,
therefore, would receive a sentence of death for camviof first degree murder coupled with
a statutorily defined aggravating factor. The statuées modified again in 1977 with the
adoption of RCW 10.9% which allowed for a death sentence after a convictbn
premeditated first-degree murder and a special rsgntgproceeding. Under this statute, the
sentencing jury was asked to determine whether gugt established by “clear certainty;”
whether aggravating mitigating factors existed; arebther the defendant would commit
additional violent acts in the futut®. Because a defendant who entered a plea would not be
subject to the death penalty, creating an inequitabl@encing scheme, the Washington
Supreme Court concluded RCW 10.94 was unconstitutidnal.

B. Overview of Washington’s Current Death PenaltyStatute

Washington's current death penalty statute was edact1981:% Under this statute,
only aggravated first-degree murder convictions carry the possibility of a death sentéfde.
person may be charged with aggravated first-degredemif the killing is premeditated and
coupled with a statutorily defined aggravating faéak person convicted of aggravated first-
degrrelzel murder may be sentenced to life in prisoroutitthe possibility of parole (LWOP) or
deathr.

If an elected prosecutor intends to seek a sentengeatti, he or she must properly
serve and file a Notice of a Special Sentencingdeuing (death noticéy.If the prosecutor



files a death notice and the person is convicted afasgted murder, a special sentencing
proceeding (penalty phase) must take plades a general rule, the same jury that returned a
guilty verdict decides whether the sentence shouldWeR or deatfi? During the special
sentencing proceeding, the jury is allowed to heaeacl about the crime and the defendant.
Specifically, the jury considers statutory and norugbay mitigating factors to determine
whether the circumstances merit a sentence othed#it>

If a death sentence is imposed, the Washington Sep@anrt is statutorily required
to conduct a reviewf In addition to other general legal issues, the Washirn§upreme Court
must review: (1) whether the death sentence waslhas sufficient evidence; (2) whether the
death sentence was excessive; (3) whether the sigaittnce was brought on by passion or
prejudice; and (4) whether the defendant is mentaligrded. If an aggravated murder
conviction and death sentence is affirmed, the dafgnehay file a personal restraint petition
(PRP). Under a PRP, a defendant can seek reviessuad that may not have been covered in
the trial court proceedings or appeals, such as clfiineffective assistance of coungel.

C. Application of Washington’s Death Penalty Sincé981

Under Washington’s death penalty statute, upon a danviaf aggravated first degree
murder, a “trial report” is completed and filed witretWashington State Supreme Céuirt.
The pre-printed trial report form requests informatbout the defendant, the trial, the special
sentencing proceeding, the victim, the representafidhe defendant, the chronology of the
case, and general considerations such as defendaghttscim’s race, jury’s racial makeup,
and the respective county’s racial populafin.

Since 1981, there have been 7,467 homicide cdsesfiwashington. Of those, there
have been 270 convictions of aggravated murder. tdeatence was not an option in each
of these cases, since a sentence of death is nottpdrmhen the defendant is a juvenile or
deemed mentally retard@dOf the 270 currently filed trial reports, 254 wedeéth eligible,”
meaning that a sentence of death was a sentence. optio

Of the death-eligible convictions, there have been &< in which the elected
prosecutor had filed a death notié€f the 79 “death sought” cases, a sentence of desth
imposed by a jury in 30 casés.

We have classified the 30 “death sentence” casestwo categories: pending or
completed review! Pending review means the case is currently on ageaither the
Washington Supreme Court or in federal court. Completrgdw means the appellate review
of the initial death sentence has been completeztrantated.

1. Pending Appeals:

Seven death sentences are currently pending appedidesv>> As of November
2004, the average appellate review length for thesding cases has reached 7.2 years.

» Dayva Cross:A King County jury sentenced Mr. Cross to death on 2202001.
On March 30, 2006, by a vote of 5 to 4, the Washingtgresne Court affirmed



his conviction and sentence. On November 6, 2008/)tlted States Supreme
Court denied his petition for review. Mr. Cross is etpd to file a personal
restraint petition in the Washington State SuprematCou

» Clark EImore: On May 3, 1996, Mr. Elmore was sentenced to deatfhatcom
County. The sentence is still being reviewed und®graonal Restraint Petition.

* Jonathan Gentry: A Kitsap County jury sentenced Mr. Gentry to death g J
22,1991. The sentence is still under review wdaral court.

* Allen Gregory: Mr. Gregory's death sentence was imposed on May Z8,, 2(d
is presently under review by the Washington SupremetC

» Darold Stenson:Mr. Stenson’s death sentence was imposed on Augu34,
and is under review by the federal court (habeasis@mceeding).

* Dwayne Woods:Mr. Woods’ death sentence is on review by the fedenadt. He
was sentenced to death on June 25, 1997.

* Robert Yates: A Pierce County jury sentenced Mr. Yates to death cioli@r 9,
2002. The sentence is currently on direct review Hey \Washington Supreme
Court.

2. Completed Review Cases

Twenty-three death sentences have completed thedllae review. The appellate
review has resulted in either an execution or reverbdhe death sentence. Below is a
discussion of each case.

a. [Executions:

Over the last quarter of a century, Washington $taseexecuted four individuals. The
first, Charles Campbell, was executed on May 27, 1984 last execution, James Elledge,
occurred on August 28, 2001. Of the four individualecexed, three waived their non-
statutory automatic appellate review and accepted ¢xecution. The only person to be
executed after exhausting all of his appeals wawl€&hCampbell. His appeal took over 11
years to complete. The four execution cases were:

* Wesley Dodd:Mr. Dodd was convicted and sentenced to death in Clatkty
on July 26, 1990. After 29 months, Mr. Dodd waivedrigikt to appellate review
and was executed on January 5, 1893.

* Charles Campbell: Mr. Campbell was convicted and sentenced to death in
Snohomish County on December 17, 1982. After 11 yéaspellate review, Mr.
Campbell was executed on January 5, £994.

» Jeremy SagasteguiOn February 12, 1996, Mr. Sagastegui was conviated a
sentenced to death by a jury in Benton County. AllemBnths, Mr. Sagastegui



was allowed to waive all additional appellate reviéwde was executed on
October 13, 1998.

» James ElledgeOn October 21, 1998, Mr. Elledge was convicted anteseed to
death in Snohomish County. After the Washington Supi@mnet conducted its
limited appellate review, which took 34 months, hesvatlowed to waive all
additional appellate revie?.Mr. Elledge was executed on August 28, 2001.

b. Reversal Cases:

The majority of the death sentences imposed have eésulta reversal. Nineteen
cases have resulted in the conviction and/or the deatience being reversed. Of these 19
reversals, nearly all have resulted in a sentendiéeafithout the possibility of parole — the
only other sentence option for an aggravated murderatam/°

Errors leading to reversals have been the product afittdgional error (2 cases);
judicial error (9); prosecutorial misconduct (2); ieetive defense counsel (5); and jury
misconduct (1). The death sentence cases whichdeavereversed are:

» Dwayne Bartholomew: Mr. Bartholomew was arrested on August 5, 1981. On
November 24, 1982 he was sentenced to death. Afterohths, the Washington
Supreme Court reversed his sentence basedrmtitutional error. The basis for
reversal was that Washington's death penalty stadidenot “limit in any
significant way the evidence that the prosecution pragent at the sentencing
phase of capital proceedinds.”

 Kwan Fai “Willie” Mak: Mr. Mak was charged with aggravated murder and
sentenced to death on October 6, 1983. In 1992 %aftears on appeal, the Ninth
Circuit Court of Appeals overturned the death sentémmause ofneffective
assistance of counsgeltrial court’'s error in admitting specific mitigation
evidence, and erroneous jury instructiorf? Nearly 20 years after the initial trial
ended, Mr. Mak was resentenced in May 2003 to litnout the possibility of
parole (LWOP).

* Michael Furman: Mr. Furman, at age 17, was charged, convictedsanténced
to death on March 6, 1990. The Washington Supreme Eaiter 42 months on
appellate review — overturned the death sentenceudamg that, statutorily,
Washington State does not permit the execution of arthiMr. Furman was
subsequently sentenced to LWOP.

* Benjamin Harris: After five months of trial, Mr. Harris was conwdt and
sentenced to death. Mr. Harris’ case was on appedllformonths before the
Ninth Circuit Court of Appeals reversed the convicti@amd thus the death
sentence) because trial counsel providedfective assistance of couns&l Mr.
Harris was subsequently released from prison.



Sammie Luvene On August 12, 1993 Mr. Luvene was convicted andesead
to death. After 26 months on appeal, the Washingtpnetwe Court reversed the
death sentence becausepobsecutorial error in filing the death notic& A
decade after his arrest, in May 2002, Mr. Luvens sentenced to LWOP.

David Rice: Mr. Rice was charged, convicted, and sentenced tth dealuly
1986. After eleven years on appeal, the Ninth CirCoitirt of Appeals reversed
Mr. Rice’s conviction and death sentence becauseabtourt error in that he
was not present during a crucial stage of the*friglibsequently, Mr. Rice entered
a plea of guilty and was sentenced to LWOP.

Patrick Jeffries: On November 18, 1983, Mr. Jeffries was convicted a
sentenced to death for aggravated first-degree muidker. thirteen years on
appeal, the Ninth Circuit Court of Appeals reversaddeiath sentence because of
misconduct by the jury.*” Mr. Jeffries was ultimately sentenced to LWOP on
May 15, 1998 — nearly fifteen years after his camc

Mitchell Rupe: On June 7, 1982, Mr. Rupe was convicted and sentémakzhth.
After 12 years of appellate review, the Ninth Circ@aturt of Appeals reversed his
sentence because theal court erroneously excluded relevant mitigation
evidence at the penalty phd8e\early twenty years after his arrest, on March 10,
2000, Mr. Rupe was sentenced to LWOP.

Brian Lord : Mr. Lord was convicted and sentenced to death @u#wil8, 1987.
In 1999, nearly 12 years after the verdict, the INBircuit Court of Appeals
overturned Mr. Lord’s conviction and death sentenceauser ofineffective
assistance of counsé&? On April 29, 2003 — about sixteen years after caiovic-
Mr. Lord was sentenced to LWOP. His case is on a&gpethe Washington
Supreme Court.

Charles Finch: Mr. Finch was convicted and sentenced to death on2Iyri995.
After 47 months on appeal, the Washington Supreme ©eoarturned his death
sentence due tdal court error for keeping Mr. Finch shackled before the jefty.
Mr. Finch was subsequently sentenced to LWOP, buattachpted suicide while
sentence was pending, and died a month after sergendlecember 2000.

Henry Marshall: After nearly four years at the trial level, Mr. Mhall was
convicted and sentenced to death on July 19, 2005appeal, the Washington
Supreme Court reversed the conviction becausérialf court error in the
competency proceedifig.Mr. Marshall was sentenced to LWOP in 2002 - eight
years after he was arrested.

Michael Roberts: Mr. Roberts was convicted and sentenced to death enlB)n
1997 — three years after he was arrested. On appehlch lasted a little over
three years — the Washington Supreme Court reveisatktith sentence because
of error in the jury instruction .>*> On September 10, 2002 Mr. Roberts was
sentenced to LWOP.



* Richard Clark: Mr. Clark was convicted and sentenced to deathdgraaated
murder in 1997. In 2001, the Washington Supreme Cawersed the death
sentence because theal court erroneously admitted prejudicial statements
during the penalty phasé.Clark was sentenced to LWOP on March 31, 2006,
when the prosecutor withdrew the death notice aftewrkCimade a public
confession and waived his right to all future reviewmisfconviction.

» James Brett:In 1992, Mr. Brett was convicted and sentenced &thd&ight years
later, in 2001, the Washington Supreme Court overdiutme conviction and death
sentence because mieffective assistance of couns& On March 12, 2003,
nearly a decade after his initial trial, Mr. Bnetis sentenced to LWOP.

* Gary Benn: Mr. Benn was sentenced to death on June 6, 1996eBmiary 26,
2002, nearly 12 years later, the Ninth Circuit ConfrtAppeals reversed his
conviction and sentence becausepuafsecutorial misconductin that the state
withheld exculpatory evidence from the defetiséhe state did not re-file a death
notice, and Mr. Benn was sentenced to LWOP.

* Blake Pirtle: In July 1993, Mr. Pirtle was convicted and sentdricedeath. After
more than seven years on appeal, the Ninth Circuitt@dukppeals overturned
his conviction and death sentence becauseeffective assistance of counsgl
A decade after initially being convicted and sentenbtdPirtle was re-sentenced
to LWOP in July 2003.

* Covell Thomas Mr. Thomas was convicted and sentenced to dedfebruary
2001. Three years later, the Washington Supreme @exetsed the aggravated
murder conviction and death sentence becauserafeous jury instructions.>’
The state opted not to seek death and a jury was efigohto determine whether
aggravating factors were present. The jury so foumdl lr. Thomas was
sentenced to LWOP. The jury decision is on appeal.

» Cecil Davis: Mr. Davis was convicted and sentenced to death on &gbR3,
1998. After 94 months on appeal, the WashingtoneupiCourt overturned his
death sentence duett@l court error for keeping Mr. Davis shackled before the
: 58
jury.

» Cal Brown: Mr. Brown was convicted and sentenced to death on iJa28a
1994. The death sentence was reversed by the Girthit Court of Appeals in
2005. The basis for the reversal was the trial cartoneous exclusion of a
juror .>° The state has filed a petition for certiorari witl tUnited States Supreme
Court.

C. Trends in Washington

Over the last 10 years there have been fewer aedittes filed by prosecutors and
fewer death penalties imposed by juries than ovepringous 10-year period. There have also
been more reversals of death sentences in recemst ¥&zer the last four years, there have
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been nine death sentences reversed, compared &véesals over the previous ten years. The
following chart reflects the history of trends of desghtences sought, imposed and reversed:

Chart6: Trends of Death Sentences Sought, Imposed and Reversed
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d.

Application of the Death Penalty by the Counties

The trial reports filed with the Washington State rf8ope Court since 1981 contain
data on the number of aggravated murder cases, numtesesf in which the death sentence
was sought and the number in death sentences imposadh county. The following table

provides a county by county tabulation of that data:

Percent in Which

De-lt:i?ﬁgg;[ﬂe Death Percent in_Which Death Percent in WhicH Death Sentencd
County Aggravated N(_)tlce Death Notlce wal Sentence | Death Sentencq Imposed Where
Murder Cases Filed Filed Imposed Imposed Deagi}el\(ljotlce
Adams 0 0 0 0 0 0
Asotin 1 1 100 0 0 0
Benton 7 1 14.3 1 14.3 100
Chelan 4 0 0 0 0 0
Clallam 5 3 60 2 40 66.6
Clark 19 4 21 3 15.8 75
Columbia 0 0 0 0 0 0
Cowlitz 5 1 20 0 0 0
Douglas 2 1 50 0 0 0
Ferry 0 0 0 0 0 0
Franklin 2 1 50 0 0 0
Garfield 0 0 0 0 0 0
Grant 1 0 0 0 0 0
Gray's Harbor 3 2 66.6 0 0 0
Island 1 1 100 0 0 0
Jefferson 0 0 0 0 0 0

11



Total # of _ _ _ _ Percent in Which
Death-Eligible Death |Percent in Whict} Death Percent in Whichl Death Sentencq
County Aggravated N(_)tlce Death Nonce wal Sentence | Death Sentencq Imposed Where
Murder Cases Filed Filed Imposed Imposed Deagiwlel\(ljonce
King 69 17 24.6 5 7.2 29.4
Kitsap 18 8 44.4 2 11 25
Kittitas 0 0 0 0 0 0
Klickitat 2 0 0 0 0 0
Lewis 0 0 0 0 0 0
Lincoln 0 0 0 0 0 0
Mason 2 1 50 0 0 0
Okanogon 6 0 0 0 0 0
Pacific 0 0 0 0 0 0
Pend Oreille 1 0 0 0 0 0
Pierce 46 22 47.8 9 195 40.9
San Juan 0 0 0 0 0 0
Skagit 4 0 0 0 0 0
Skamania 1 0 0 0 0 0
Snohomish 25 6 24 4 16 66.6
Spokane 13 6 46 2 154 33.3
Stevens 0 0 0 0 0 0
Thurston 5 3 60 1 20 333
Wahkiakum 0 0 0 0 0 0
Walla Walla 0 0 0 0 0 0
Whatcom 6 1 16.7 1 16.7 100
Whitman 0 0 0 0 00 0
Yakima 6 0 0 0 0 0
Total 254 79 31.1 30 11.8 38

This data shows that most of the death penalty cases oca small number of

counties. There are 14 counties in which there bbaen an aggravated murder case during

the last 25 years. There are 8 counties where klasre been aggravated murders cases, but
the prosecutor has not sought the death penalty. dibat) penalty cases have been brought

in 17 of the 39 counties during the last 25 yeadste death sentence has been imposed in 10
of those counties.

According to the 2000 U.S. Census, the state’s foges$arcounties — King (1.7
million), Pierce (700,000), Snohomish (606,000) anok3pe (417,000) — accounted for 58%
of the state’s population (5.9 million). Since 198g&ytlhave had 60% of the aggravated
murders, 64.5% of the cases in which the deathtyamat sought and 66.6% of the cases in
which the death penalty was imposed. In King and @megh counties, the prosecutor has
sought the death penalty in approximately one quaitee aggravated murder cases reported,
while prosecutors in Pierce and Spokane counties Baught the death penalty in
approximately half the aggravated murder casesth®state’s 30 death sentences imposed
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since 1981, 9 have been from Pierce county, 5 framg Kounty, 4 from Snohomish county
and 2 from Spokane county.

D. Comparing Washington with Other State<$°

It may be helpful to compare the operation of the deathlfy in Washington with its
application nationally. There are a group of statestwhave applied the death penalty with
far greater frequency than Washington. At the er2D6#, there were 3,314 prisoners in the
United States under sentence of death. Half of tipoiseners were held by four states.
California held the largest number on death row with psoners, followed by Texas with
446, Florida with 364 and Pennsylvania with 222. Tenger number of death row inmates in
these states is not simply a function of larger poguiafibut rather an application of the death
penalty, which is different from Washington's, asftlewing table demonstrates:

Inmates Under Death 2004 State Populatior | Death Row Inmate per Million
Sentence 12/31/04 (millions) Population
Californie 637 35.¢ 17.7
Texa: 447 22.F 19.¢
Floride 364 17.4 20.€
Pennsylvani 222 12.¢ 17.¢
Washingtol 1C 6.2 11

From 1977, the year after the Supreme Court upbeised state death penalty laws,
through 2004, there were 944 persons executed uedtr sentences in the United States.
Two thirds of those executions were carried out bydtagées. Texas alone conducted 36% of
the executions with 336, followed by Virginia with &decutions, Oklahoma with 75
executions, Missouri with 61 executions and Floridd %@ executions. Washington
conducted 4 executions over the same time period. Adjaimlifference in number of
executions is due to a different application of thetlilpenalty, and not simply a difference in
population, as the following table demonstrates:

Number of Population Executions Per Million

Executions (Millions) Population
Texas 336 22.5 14.9
Virginia 94 7.5 12.5
Oklahoma 75 3.5 21.4
Missouri 61 5.8 10.5
Florida 59 17.4 3.4
Washingtor 4 6.2 .6
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On the other hand, there are many jurisdictions whegee have been no death
sentence executions in recent times. At the end)04,2the District of Columbia and the
following 13 states did not have a death penaltyskdaHawaii, lowa, Maine, Massachusetts,
Michigan, Minnesota, New Yor%, North Dakota, Rhode Island, Vermont, West Virginid an
Wisconsin. Five states had a death penalty stéwitdad not executed anyone between 1977
through 2004, namely New Jersey, Connecticut, Kaimas,Hampshire and South Dakota.
In 2004, New York's death penalty was declared unitatital, but New York also had not
executed anyone between 1977 and the overturnitgydgfath penalty statute.

There have also been death penalty moratoriums in atées. In 2000, Governor
George Ryan of lllinois declared a moratorium on execsitand commuted all death
sentences in that state, following the exoneration eéil3ops sentenced to death and his
conclusion that the system in lllinois was flawed apeded study and reform. In May 2002,
Governor Parris Glending of Maryland declared a motatoaon executions to study whether
the death penalty was being administered in a rati@led manner. At that time, 70% of the
death row inmates were of black/African descent #rmiaone had been convicted of killing
a white person. The lllinois and Maryland moratoriwwese subsequently lifted by new
governors. In January 2006, the New Jersey legislg@aseed a one-year moratorium on
executions to study the death penalty in its state.

Washington can be placed in the group of jurisdictionghvhave conducted one to
four executions in the period from 1977 through 200 Gther jurisdictions in that group are
Pennsylvania, Kentucky, Tennessee, Maryland, Colpr@degon, Montana, New Mexico,
Wyoming, Nebraska, Idaho and the federal government.

From 1977 through 2004, 6,807 persons entered prisoer undleath sentence
nationwide. Approximately 43% of those death sentehags been reversed or commuted.
Among those receiving a death sentence between 1872084, 49% were white, 41% were
black/African descent, 9% were Hispanic and 2% wéieher race&’ Of the 944 who were
executed during this period, 58% were white, 34%ewaack/African descent, 7% were
Hispanic and 1% were of other races. As noted gaglieomplete analysis and study of the
role of race in the application of the death penaltyashington is beyond the scope of this
Subcommittee's work.

.  THE COSTS OF DEATH PENALTY CASES

The costs of pursuing the death penalty are signifitartcannot be calculated with
precision. Murder cases are generally among the omsplex and challenging cases for
lawyers to try and for courts to handle. When the dpatialty is sought additional layers of
complexity enter the case, both in terms of presentatif evidence and procedural
requirements. Because of the ultimate and irrevocallgenof the penalty, numerous extra
steps are required by statute, case law, courtanigshe standard of practice in death penalty
cases. In a capital case, extraordinary responsilsillaced upon the attorneys defending the
accused, and also upon the prosecutors and the coigthd sense of both prosecutors and
defense attorneys on the Subcommittee that theadnediture of a death penalty case results
in more motions being brought and more advocacy beingrpeesevhich further adds to the
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time and costs of a capital case. However, much of ¢inke @f the lawyers and the courts in a
death penalty case is intertwined with the work yhgr the issue of whether the defendant is
guilty of murder. If the death penalty were not soutie,issue of guilt would still be the
subject of a trial and appeals of the trial coumsision, unless a plea were entered. The
challenge then is to assess the additional costs twithieal justice system which are created
when the death penalty is sought.

The additional costs of pursuit of the death penalty eamdntified by the special
procedures and practices in death penalty cashke #idl court level, in state court appellate
review of a death sentence, and then in federal cevew of the state court's death sentence.
This study has sought to gather data and make assgssmnethe costs at these stages of
litigation of death penalty cases. The data andsasmmts, as well as an explanation of the
procedures and practices driving the costs of deathitpeases, are discussed first at the trial
stage and then at the appellate stage in thewe»dubsections.

A. Death Penalty Costs at the Trial Level

At the trial court level, the following procedural andstantive requirements make a
capital case more complex and costly than a murderwiasee the death penalty is not
sought.

1. Appointment of Counsel

Rule 2 of the Superior Court Special Proceedings Ruleswi@l (SPRC 2) requires
that at least two attorneys must be appointed t@sept the defendant. At least one of the
attorneys must be selected from the statewide liattofneys who have been found qualified
by a panel appointed by the Supreme Court to hantiesieof a capital case at the trial level.
The requirements of SPRC 2 are applicable as soompasen is charged with aggravated
murder and continue unless and until the prosecutadegenot to file a death notice. There
are no state law or court rule requirements for appomtwiemore than one lawyer or the
gualifications of the lawyer appointed in murder sasbere the death penalty is not sought,
but some counties have such requirements imposed bypidisnce or administrativefy.

2. Mitigation Investigations

Capital cases require investigations by both the putseand defense counsel into
mitigation evidence which may be presented at tmalpyephase of the tridf. Mitigation
evidence is anything about the defendant or the camey may consider in determining
whether the sentence should be death or life witheytalssibility of parole. Investigations for
mitigation evidence involve complete research of thfemblant's past, including review of
school and criminal records and interviews with people tdwve known the defendant. The
investigation can be particularly difficult and costliem the defendant comes from another
state or country. Defense counsel will also seek amawstomarily granted funds to hire a
specialist in mitigation investigations and psycholsgand medical experts to assess the
defendant's mental condition.

Under Washington’s capital punishment statute, thie s 30 days from the date of
arraignment to decide whether to file a death n8tidenis time period is typically extended
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for “good cause,” which has generally been based aefendant's request for more time to
assemble a mitigation pack&During this pre-decision period, the defense dinettsh of its
time and resources to collecting mitigation evidencprésent in a mitigation packet. The
prosecutor reviews this mitigation packet in detemgjnivhether to file a death notiteSince
the State’s decision whether to file a death notgeifsiantly affects the entire case, SPRC 2
requires that qualified counsel shall be appointethgluhis period. Therefore, the cost and
length of aggravated murder cases are increasetydbd period in which a sentence of death
is still a possibility. The time for development of thmtigation packet, its review by the
prosecutor and the prosecutor's decision on whethde @ dieath notice may take from 3 to
14 months.

Mitigation investigations are a major cause of expansedelay which are not present
in murder cases in which it is known at the outsatitie death penalty will not be involved.

3. Pretrial Motions/Challenges

Pretrial motions or legal challenges are typically nameplex and plentiful in death
penalty case¥ Death penalty cases will include all the legallehges common to homicide
cases and, in addition, will incorporate numerous constial challenges not applicable in
non-capital homicide cas&. In order to preserve the defendant's right to libeecase
reviewed by the federal courts, should such a reb@yome necessary, defense counsel must
raise all legal challenges in the trial court. Thdefense counsel must have a working
knowledge of federal habeas corpus law and do a tHommagysis of all potential challenges
the defendant may have under federal law. Prosecutgssfile replies to these constitutional
challenges and the court must consider and rule on Tfiarg, there is significantly more time
spent by the attorneys and the court in capital casgwetrial motions than in non-capital
cases.

4. Jury Selection and Jury Costs

Jury selection for a capital case also takes longerempires a more detailed process.
Since jurors may be asked to sentence someone o, lest selection must delve into a
prospective juror's opinions and beliefs on capital shmient® This process — commonly
called “death qualifying” — often results in a sigraint number of potential jurors being
excused “for cause.” In addition, the prosecutor anddéiense each have 12 preemptory
challenges (the right to dismiss a juror without cgushich is twice as many as in the typical
non-capital case. Because capital cases are lengthynaninvolve sequestration of the jury,
many potential jurors request to be excused becausedship. Since a very large number of
potential jurors likely will be excused, it is notaammon for the court to summon over 1,000
potential jurors. In one capital case, 1,700 jurorgwammoned. In a non-capital case, fewer
than 100 potential jurors are typically summoned. Hs& bf selecting a jury from such a
large jury pool creates major challenges for the lasvgad the court.

The process for jury selection is very cumbersome mnel tonsuming in capital
cases. It is often necessary for the court to arrangextra facilities and staff to process the
large number of jurors summoned. Jurors in capital caseseach given a lengthy
guestionnaire (30 pages) to complete. In non-capitas thsguror questionnaire is short. The
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attorneys must review these questionnaires whendssimg each juror. In a non-capital case,
the attorneys typically address their questions indice to the entire panel of potential jurors.
In capital cases, each juror who has not been excosédrlship is questioned separately by
the attorneys. Thus, it is not unusual for jury sedecto take as long as 30 days in a capital
case. In a non-capital case jury selection will typidake one or two days. All of this results
in additional cost to the justice system, as jurorpaieta per diem plus mileage for each day
in attendance at couft.

5. Penalty Phase Trial

If a jury finds the defendant guilty of aggravatedraeu, then a second trial is
conducted before the same jury on the issue of whttbetefendant should be sentenced to
death or LWOP. During this special sentencing hgafthe "penalty phase"), the prosecutor
and defense counsel each make opening statemenentpreesses and exhibits, cross
examine the opposing side's withesses and make clagiognents. The penalty phase trial
can run for days or weeks, depending on the amount of eeidea length of argument each
side wishes to present. In a non-capital murder tdassgentence is imposed by the judge after
a brief hearing.

6. Remands

If the state supreme court or a federal court remgva death penalty case finds
reversible error, the case may be returned to iddectiurt for a new trial on the entire case or
on the penalty phase. In such event, many of the desgsibed above will be followed again.

7. Case Management

The management of the case schedule and oversigtgcekgrthe trial court impacts
the costs of the case and the fairness of the pra&gssause of their complexity, death penalty
cases are not handled under the local trial courtigdaregcheduling procedures and the case
scheduling is determined by the judge assigned toabe. dhrough the use of scheduling
orders and regular status hearings, the trial judgemove the case to trial in a fair and timely
manner. The trial judge can also set expectationgridr monitor the conduct and work
product of the trial attorneys. Good case managehyethie trial judge can avoid unnecessary
delays and costs and may prevent instances of ctieffeassistance of counsel and
prosecutorial misconduct. Conversely, poor case managemetoversight by the trial judge
can result in unnecessary delays, costs and prejad&@adrty in preparing the case for trial.
The importance of the trial judge's oversight role greath penalty case was underscored by
the lllinois Commission on Capital Punishment whemdaioted one chapter and eight
recommendations in its landmark report to training, ressuand support for trial judges
assigned death penalty caSesinfortunately, Washington has also lacked trainingsmedial
resources and support for trial judges handling dezthlfy cases. The likelihood is that the
trial judge in Washington will have never before hadd death penalty case. The trial judge
will also have other cases and responsibilities dutegpre-trial stages of a death penalty
case. Thus, the level of case management and overarggs from case to case and may, in
some cases, result in unnecessary costs, delay atipeeju
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8. Analysis of Costs

The foregoing features of a capital case make themase expensive to try than a
non-capital murder case. To quantify the additional esgethe Subcommittee sought the
opinions of elected prosecutors and directors of pubfendler programs in Washington. The
Subcommittee sent surveys to both groups which iedltick following question:

What is your best estimate of the cost difference to gtiice between trying
a case to verdict as a capital case and trying toctexslia non-capital case,
including cost for attorney and staff compensation, expednsultants and
overhead?

Several prosecutors declined to answer the questiausethey had not had a death
penalty case, or did not otherwise have an opinion.p@ysecutor responded that the cost was
"at least quadruple the cost of a non-capital murdak"triNine prosecutors provided an
opinion of the additional cost to their office of tryingapital case, ranging from $25,000 to
$1,000,000. The average of their opinions on additiomst was $217,000° Eight directors
of public defender programs gave their opinion on additioost to their office to defend a
capital case at the trial level. Their responsesedrfigpm $100,000 to $1,000,000. The
average of their responses was $246/600.

There are no time records of prosecutors or defenseet@uaglable to allow a more
exact accounting of the cost difference. However, lookirtge extra cost of each element of a
capital case which increases its cost over trying the&e @as a non-capital case, the
Subcommittee concluded that the prosecutors' avastgeate of $217,000 and the public
defenders average estimate of $246,000 were realtimates of the cost difference for death
penalty cases at the trial level. It was notedtti@extra cost required of the defense to prepare
a mitigation packet, including expert fees, would behia range of $30,000. Except for
preparation of the mitigation packet, the attorneydath sides of the case generally spend
comparable amounts of time in discovery, briefing, pi@paration and court appearances.
Thus, the average responses of the prosecutors and gefleinder directors cited above are
consistent and provide a fair estimate of the extrieofdg/ing a death penalty case.

In sum, the average additional cost to try a murder assecapital, rather than non-
capital case, is in the range of $467,000 for the pntisecand defense together. In addition, a
capital case involves substantial additional cost tostiperior court and to the county jail.
Finally, a capital case requires a far greater cautitoib by the citizens called to serve as jurors
than a non-capital case.

Some information is available on the cost of operationhef ttial court. The
Administrative Office of the Courts (AOC) analyzed tiexsonnel costs for a superior court
judge and courtroom staff and concluded that the staffto the counties for operating one
trial court is $2,332 per day. (This cost analysisda include the general costs of operating
the court facilities, such as utilities, maintenaand security.) If an aggravated murder case
takes 20 to 30 days longer to try as a capital caseatha non-capital case, then the extra cost
in terms of trial court operation would be $46,640 to,$69. As noted in Section C below,
this analysis does not suggest that a county seescaidtrease in its budget by this amount,
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because a particular case is tried as a capital idaseever, this cost analysis may inform
discussion on the implications of eliminating the deathajty, expanding the death penalty or
shifting costs of death penalty litigation from theaes to the state.

B. Death Penalty Costs at the Appellate Level

The appeal procedure in death penalty cases typioatiives several different stages,
unless the appeal is successful at some stage:

m mandatory sentence review and appeal of judgmenvashington Supreme
Courf®

personal restraint petition to Washington SupremetCour

habeas corpus petition to United States District Court

appeal of habeas corpus petition to Ninth Circuit Coubippieals

petition for writ of certiorari to United States SupreGaurt

petition to state Clemency and Appeals B&ard

1. Mandatory Appeal to Washington Supreme Court

RCW 10.95.130 provides for automatic review and appéall death penalty
sentences to the Washington Supreme Court. On apipeal/ashington Supreme Court is
required to review four issues:

m Wwhether sufficient evidence existed to justify they'sl determination of
insufficient mitigating circumstances;

m Wwhether the sentence was a product of passion odjmesju

m Whether the sentence is excessive or disproportiooateetpenalty imposed in
similar cases considering both the crime and thendefsd;

m Wwhether the defendant was mentally retarded.

The defendant may raise any other appealable is@\sewiith trials, appellate review
of a case where the death penalty is imposed isisatify different from a case where death
iS not imposed:

m two attorneys must be appointed, at least one of whost be from the death-
penalty qualified list’

every hearing must be transcribéd

a proportionality analysis must be méatle

possible mental health evaluation;

all exhibits are transmitted to the Supreme Court,ranst be retained until the
defendant’s deafh

special court personnel

increased briefirfty

allowable time of argument 3 times longer than in nathigenalty casés

clerk’s conference to discuss procedural iSSues

19



The Washington Office of Public Defense (OPD) esthbl a presumptive fee in
each case based on a rate of $100 per hour, anddtigesrawyers on the SPRC 2 list of
death penalty qualified lawyers to determine whatisrested in being appointed to the case.
On identifying a lawyer, the Supreme Court makes pmoiatment. OPD enters into a
contract with the lawyer, who selects co-counsel. @RBD pays costs of experts appointed
by the court, and the lawyer may apply for additionas i€ unanticipated circumstances arise.
Fees are paid upon completion of certain events, anefoine the presumptive fee is always
paid in full. In most cases, there are also ungatied circumstances resulting in additional
fees. (By comparison, in non-death penalty cases, (2§9$2,315 per case, and lawyers can
petition for extraordinary compensation).

A major factor in the costs in death penalty appeltaises is the length of the record.
All cases have significant legal issues, but thgtlenf the transcripts can vary widely. The
Subcommittee was advised that as a general rulall atages of post-conviction review
defense lawyers must more carefully scrutinize therdefor appealable issues; prosecutors
generally only need to consider in depth the issussdrdy the defense.

Between 1996 and 2005, there were 58 non-death peagtiavated first-degree
murder cases that were appealed to the appellatapperBe Court for which cost data is
available. In that same period, there were dirppeals of 7 death penalty aggravated first-
degree murder cases.

The costs on appeal vary widely from case to ¥asehe range of fees and costs in
non-death penalty aggravated first-degree murder gpealswas as follows:

Low High
Attorney fees $200 $41,985
Costs $52 $33,938

The range of fees and costs death penalty aggravated first-degree murder
appealswas as follow$?

Low High
Attorney fees $47,276 $135,454
Costs $5,813 $27,536

Considering the averages and medians, the differargdeath penalty and non-death
penalty cases is as follows:

. . Average Median
Average | Median | Average | Median total fees | total fees
atty fees| atty fees| costs costs
and costs| and costs
Death
penalty $97,647 $101,219 $20,151 $23,220 $117,799 $128,755
Non-death
penalty $8,799 $4,845 $8,171 $5395 $16,971  $10,244
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See the Appendix A for case-by-case details of defeeseand costs.

It should be noted that prosecutors also incur additensds in appellate proceedings,
including reviewing lengthier transcripts, increasadfing, and defending against allegations
of prosecutorial misconduct.

2. Personal Restraint Petitions

After an adverse decision by the Supreme Court,efendant may, within one year
of the date of the decision, file a Personal RestRatition (PRP) in the Supreme Court to
raise issues not considered in the trial or appedaieeeding® The petition, however, will
generally be filed earlier in order to obtain a stagafcutior?’

As with appellate review of a case where the deathlfyels imposed, PRPs in death
penalty cases are also significantly different fronesaghere death is not imposed:

m statutory right to coung&l

two attorneys must be appointed, at least one of whost be from the death-
penalty qualified 1igf

increased briefing

reference hearing in about one-half of cases

experts and investigatSfs

every hearing must be transcribed

increased motions practice

a PRP is a civil proceeding, and civil discovery rufgsiyd*

A PRP differs from a direct appeal in that in the RiRbteeding, the defendant may
present competent evidence from outside the trial apmkal record on issues such as
ineffective assistance of counsel or newly discover@kerege. Thus, the PRP counsel must
examine the entire trial record and attempt to edalwhether trial counsel provided adequate
representation, as well as consider the appealalesigresented in the direct appeal. The
PRP counsel must review all transcripts, which mayvbluminous; read the appellate
opinion; review the trial file; interview various pag including witnesses, the entire defense
team, jurors if they are willing, and even prosecusois police detectives if they are willing.
The PRP lawyer must also conduct any investigatiorishth@r she concludes should have
been more thoroughly conducted by trial counsel.

The PRP counsel must apply to the court for fees to mnesiigators, experts and
other specialists, and for leave to conduct discotetysually a public disclosure application
will be filed to review the prosecution office filestapolice reports.

Typically, a PRP with appendices will be 800 to 1,pa6es.
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PRP counsel is paid a contractual flat-fee based oestamate established by the
Office of Public Defense. If necessary, a negotidésd increase may be agreed to if
circumstances change from the time of the estimate.

Since 1996, there have been five death penaltyaeaigd first-degree murder PRPs.
The range of fees and costs in those cases is assBflow

Low High Average Median
Attorney fees $72,293 $211,491 $137,424 $156,865
Costs $3,347 $27,685 $15,443 $6,530

It should be noted that prosecutors also incur additioosts in PRP proceedings,
including increased motions practice, witness interviéwmg of experts and specialists, and
defense against allegations of prosecutorial misconduct.

3. Habeas Corpus Proceedings

A defendant may file a Petition for Habeas Corpuserithited States. District Court
for the district where the trial was held. Feder&daas corpus is a procedure under which a
court may review the legality of an individual's incamation. The petition must be filed
within one year of the following, with certain tollipgovisions:

m the date of final completion of direct state review pcages; or

m the date of removal of a government impediment pregritie prisoner from
filing for habeas relief; or

m the date of United States Supreme Court recognitidmeairiderlying federal right
and of the right’s retroactive application; or

m the date of uncovering previously undiscoverable evidepoa which the habeas
claim is predicated.

Typically, the petition is filed sooner in order to obtaistay of executiot.

The PRP lawyers typically move to be appointed to coaton the case, and a federal
public defender is also usually appointed. Coungepaid at public expense borne by the
federal government. The Washington Attorney Genepaesents the state.

A habeas corpus proceeding is commenced with thg blira civil complaint by the
defendant, and an answer by the state. These ghagea@re procedurally complex. All state
law issues have to have been fully exhausted inctatt, and the federal claims also have to
have been presented in state court. They are stjsammary judgment motions, and the
court must approve discovery, may order depositionsyaydbrder an evidentiary hearing.

The current rate of compensation for attorneys in fédeyaital cases (either trial
or appeal of a federal death sentence or a habeas prureedblving a state death
sentence) is $165 per hour ($159 per hour is the federadfratampensation for federal
appeals in non-death penalty cases). The salary fateaalepublic defender is based on

22



experience level. Currently, a federal public defendergly working on a capital case
would likely be paid in the $100,000 to $125,000 annual salary range.

There are currently three pending habeas corpus proceddingshich some
financial information is available. The fees noteel iaraddition to the salaries paid to the
public defendef?

Case Private Defense Costs
Attorney Fees
Brown $50,469 to date n/a
Gentry $126,693 to date $32,600
Stenson $47,828 to date $470

The Attorney General's Office (AGO), unlike countypg®cuting attorneys, "bills"
time to specific cases. However, the AGO does nardiftiate between federal appeals and
habeas corpus actions, which may affect any direct aosom with defense fees in habeas
corpus actions.

To analyze the cost to the AGO for work on federal habegpus actions and appeals,
an average salary figure for Assistant Attorneys @¢rfdAGs) of $80,000 per year was
used, which is believed to be a fair representaticsalafies paid to AAGs who perform this
work. For the biennium 2003 — 2005, 1290 hours wdierlllly AAGs to federal habeas and
death penalty appeals work. Using these figures,irmciuding benefits at 23% of salary,
AAGs were paid at the rate of $67.12 per hour inriddeabeas and death penalty appeals
work. Factoring in a standard AGO figure for "overhéaldsigned to capture the costs of
equipment, training, travel, office space, paralézgl assistant salaries and benefits, and cost
of administrative personnel, the hourly rate would be $#lper hour. Based on these
computations, the total cost to the AGO for federal deettalty litigation in the 2003 — 2005
biennium was $146,467.

4. Other Post-Conviction Proceedings for Which No Sgxific Financial
Information Is Available

a. Appeal to the Ninth Circuit Court of Appeals: Decisions of the district
court on petitions for habeas corpus may be appealédw t0.tS. Court of Appeals for the
Ninth Circuit. The court may order an evidentiaryritggin the lower court.

b. Petition for Writ of Certiorari to the United States Supreme Court:
Review on a writ of certiorari is discretionary with Bepreme Court and will only be granted
for "compelling reasons," such as:

» a United States court of appeals has entered aatesistonflict with the
decision of another United States court of appeals@same important
matter; has decided an important federal questi@wviay that conflicts
with a decision by a state court of last resort; ardmfar departed from
the accepted and usual course of judicial proceedinganotioned such a
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departure by a lower court, as to call for an exerofsthe Supreme
Court’s supervisory power;

* a state court of last resort has decided an impdddatal question in a
way that conflicts with the decision of another statert of last resort or
of a United States court of appeals;

* a state court or a United States court of appealsdwded an important
guestion of federal law that has not been, but shoylddided by the
Supreme Court, or has decided an important fedeestigu in a way that
conflicts with relevant decisions of the Colirt.

Death penalty cases are the only cases in whicb ti& Supreme Courequiresa
response to the petition for certiordri.

A denial of certiorari terminates the federal habeapus action, and an execution
date is set 30 days after the date of denial. mhaig result in a "flurry” of subsequent actions
in the period leading up to the execution date, includomgmencement of a civil rights action
pursuant to 42 U.S.C. 81983 challenging the methoceafution; additional habeas corpus
actions; and additional PRP proceedings in the Wasinripreme Court.

C. Clemency Petition: The defendant may petition the state Clemency and
Pardons Board for review pursuant to RCW 9.94A.885.e Bbard shall hold a public
hearing. The prosecuting attorney is required to ma&sonable efforts to give notice of the
hearing to victims, survivors of victims, witnessasd the law enforcement agency or
agencies that conducted the investigation of theecririn extraordinary cases, the Board may
recommend clemency to the Governor.

C. Defining Costs and Potential Cost Savings

The foregoing analysis of costs of the death pena#ynats to measure costs in terms
of the additional time and effort of the prosecution defénse teams and the trial courts in
capital cases. However, these costs do not necesesaridgent identifiable expenditures from
a county or state fund. Defense costs in a death peradty may be traced to additional
expenditures, but prosecution and trial court costgearerally a part of the annual budgets for
the prosecutor's office and superior court.

In most capital cases, and certainly in larger cosintiee salary costs for prosecutors
in death penalty cases are absorbed within exibtidgets. As with the courts, there may be
some "lost opportunity" costs when a capital case iertaken. For example, other work
and/or office priorities that could be completed whiler@secutor works on a death penalty
case may be deferred, assigned to another prosecugft ondone. In smaller counties, a
death penalty case may result in supplemental burmlyeases for the prosecutor's budget to
cover the extra costs of that case. It is also impiotdabear in mind that aggravated murder
cases will always be complex and require substantial of a prosecutoeven if the death
penalty were eliminated.

Similarly, determining the actual or real costs todtagerior court for a death penalty
case is not an easy exercise. In many larger coufaieiestance, even complex cases can be
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absorbed and accommodated within existing workloads thaththere are no significant
added costs. In smaller counties, actual cost mayobe significant since the ability to spread
or absorb work is not as great. It should be noted, hoytiee even in large counties there are
always some costs (including delays in the trial dofckeother cases) associated with a large
complex case being added to caseloads. These costseness direct, but can impact busy
criminal courts nonetheless. It should also be rememlibed a case involving a charge of
aggravated murder case, or first-degree murdewyituut the death penalty is still a complex
case that court systems have to handle. In other vibedfgilure to file a death penalty notice
does not save any court system the entire cost of taygomplex, albeit non-capital, case.

The death penalty has other cost impacts on the alijustice system which are
difficult to quantify. First, the death penalty magul in more aggravated murder cases being
resolved with a guilty plea than would occur if thereeveo death penalty. Of the "death
eligible" aggravated murder cases in Washington gi88d, 25% were resolved by a guilty
plea. During the same period, there were guilty pledd%o of the aggravated murder cases in
which the death penalty was not possible under thédayv due to defendant's age or mental
retardation). It is not possible to conclude that théo Idifference in the plea rate is due
entirely to the threat of the death penalty sincettiaé reports do not reveal when in the
proceedings the plea was entered or what other faotohe case could have led to a plea
agreement. However, both prosecutors and defense toaonsethe Subcommittee
acknowledge that the death penalty creates an medat a defendant to plead guilty, if the
prosecutor will drop the death penalty, and that @ertof their mitigation package presented
to the prosecutor, defendants have in some casesdaffegead guilty if no death notice is
filed. When a case is resolved by a guilty plea, xpemsive trial and possible appeals are
avoided. Assuming arguendo that the death penaltydsadted in 14% of the aggravated
murder cases being resolved by pleas, then on averagals per year have been avoided in
aggravated murder cases. While the exact degres ohpact may be debated, the death
penalty is responsible for some savings to the crinuiséice system, which must be kept in
mind as the cost issues are examined and weighed.

On the other hand, the death penalty may be addirtg tmsases in which the
prosecutor decides not to seek the death penalty. Wheeath eligible” aggravated murder
case is filed, two attorneys are appointed under SPRIONng with experts to assist them in
preparing a mitigation packet for presentation to thesgrutor. The preparation of the
mitigation packet involves a major defense cost. Thegmutor spends the time of staff and
investigators doing an evaluation of the mitigatingdiesc which may result in no death
sentence being imposed by the jury. The process emiadiag and reviewing mitigation
packets is expensive and, indeed, in some receses bas run into hundreds of thousands of
dollars. The elimination of the death penalty would islate this cost to the criminal justice
system for the vast majority of the aggravated murdses in which the prosecutor decides to
seek life without parole.

V. COMPENSATION OF ATTORNEYS IN DEATH PENALTY CASE S

The work of the attorneys handling a death penalty saamong the most complex
and demanding in the legal profession. In no other agsthe stakes so high. In no other case
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are the actions of the trial attorneys so thoroughtutisized by appellate courts. If the
prosecutor's or defense counsel's conduct does nottheeettandards expected by the
appellate courts, the case will be reversed. OfLéth&Vashington death sentences reversed,
five were reversed because of substandard work of @edensisel and two were reversed for
prosecution misconduct. Thus, death penalty cases sholyidbe handled by experienced,
knowledgeable and capable trial attorneys who aradedvhe resources and time to do their
work properly.

The compensation of prosecutors and defense counsel engst high enough to
attract and retain experienced and capable triafnatys who can properly handle a death
penalty case. In addition, funding must be providedrfeestigators and experts to allow the
trial attorneys to properly prepare and present tase. It would be foolhardy for any county
to attempt to save money on the compensation of proseaitatefense counsel in death
penalty cases, or on the support services and expeytssasonably need to conduct the case.
The cost of reversal and remand of the case for itw#eassistance of counsel or
prosecutorial misconduct will be many times greatan thny savings by "low-balling" the
compensation of the defense counsel or prosecutor. Coshtefl review their levels of
compensation of prosecutors and defense attorneysui@ #isat they can retain the services
of very capable trial attorneys to handle a death pecade. If they do not, these experienced
trial attorneys may be recruited by the privatéaseao handle other trial work.

To learn more about how attorneys working on death erades in Washington are
being compensated, the Subcommittee conducted cordidsntiveys of death penalty
gualified defense counsel, public defender directarg] elected prosecuting attorneys.
Written surveys were sent to every defense attorsieyl lin trial reports filed with the State
Supreme Court and on the list of SPRC 2 qualifiedragi@; every elected prosecutor and the
director of every public defender organization. Theofeihg number of responses was
received:

Survey Group Mailed Received
Defense Counsel 119 41
Public Defender Directors 19 9
Elected Prosecutors 39 29

The 41 responses received from defense counsel cedagpresentation in 96 cases (some
responses from 2 or more lawyers concerned the same case

While the number of responses may not support stalligticalid conclusions, the
survey responses provide a great amount of informationt ddoow both prosecutors and
defense counsel in death penalty cases are beingeosatpd, how their case loads are being
handled and what their opinions are about fair argbredole compensation.

A. Public Defender Attorneys

Public defenders who have represented defendadesath penalty cases were asked
their current annual salary and the annual salatlysohighest paid attorney in their office. In
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all cases, the responding attorney's salary was gfiredtiin the office. Looking only at the
responses of public defenders handling cases sin€g 2@Qr salaries were in the following
ranges:

Western WA Eastern WA
Current Salary High $100,000 $90,000
Current Salary Low $55,000 $58,000
B. Public Defender Directors®®

The directors of public defender agencies were askestigns about current
compensation of their death penalty-qualified stafiraeys. They were asked the annual
salaries paid to 4 levels of both death penalty éxpezd and non-death penalty experienced
staff attorneys. Responses were broken down by cowpiyigtion: less than 100,000 (1
response); 100,000 — 400,000 (3 responses); aneigiteat 400,000 (5 responses).

County |DPExp. |DPExp. |DPExp. | DPExp.| Non-DP | Non-DP | Non-DP | Non-DP
Pop Atty. 1 Atty. 2 Atty. 3 Atty. 4 Exp. Atty. | Exp. Exp. Exp.

) ) ) ) ) 1 Atty. 2 Atty. 3 Atty. 4
<100,000 n/a n/a n/a n/a $100,000 $85,000 n/a n/a
100,000 -

400,000 n/a n/a n/a n/a $70,000 n/a n/a n/a
100,000 -

400,000 n/a n/a n/a n/a $102,336 $90,636  $85,440,4241
100,000 -

400,000 $103,000 $96,000 $84,000 n/a $70,000 $70|00/a n/a
>400,000 $113,404 $103,103 $103,108 $90,581 $183,10$90,581 | n/a n/a
>400,000 $87,517 n/a n/a n/a $87,881 n/a n/a n/a
>400,000 n/a n/a $57,648 n/a n/a n/a $57,648 nla
>400,000 $106,090 $89,820 $83,820 $83,820 $83,820 83,830 | n/a n/a
>400,000 n/a n/a n/a n/a n/a n/a n/a n/a

Defender agency directors were also asked about Isené€iit the 9 responses, all reported
some benefits:

Benefit # Offering
Medical 9
Medical with family coverage 6
Dental 8
Disability 6
Pension 4
Other 2
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C. Elected Prosecuting Attorneys*°

Prosecutors were asked salary information for trial apkellate attorneys in their
offices. Most of the responses (19) were from countids population less than 100,000; 7
were from counties with population 100,000 — 400,008;4&mere from counties of greater
than 400,000. Of the 29 responses, only a few progdiedy information. The salary ranges
within those population areas are as follows (figugairentheses is number of responses):

<100,000 High Low

Trial Atty. 1 (7) $97,000 $51,300
Trial Atty. 2 (3) $84,000 $70,000
Trial Atty. 3 (0) n/a n/a
Trial Atty. 4 (0) n/a n/a
App Atty. 1 (4) $97,00( $60,000
App Atty. 2 (2) $37,00( $75/hr.

100,000 — 400,000 High Low
Trial Atty. 1 (6) $128,00( $85,000
Trial Atty. 2 (4) $107,979 $80,000
Trial Atty. 3 (4) $100,85¢ $73,641
Trial Atty. 4 (3) $107,98( $79,081
App Atty. 1 (4) $107,980 $75,000
App Atty. 2 (2) $107,890 na

> 400,000 High Low
Trial Atty. 1 (4) $122,000 $91,270
Trial Atty. 2 (3) $118,00( $108,688
Trial Atty. 3 (3) $110,80( $100,978
Trial Atty. 4 (3) $107,978 $105,000
App Atty. 1 (4) $122,000 $100,978
App Atty. 2 (3) $118,000 $93,359

D. Private Practice Death Penalty Defense Attorney$!

In their survey responses, attorneys in private ipeacbnsistently reported being
paid at substantially lower hourly rates in deathafigictases, in which they were appointed as
defense counsel, than in their privately paid cadssy @ppear to expect some discount from
customary hourly rates for death penalty cases. Whikate attorneys reported an average
hourly rate in their practice of $189.00, the avelagerly rate they recommended for private
attorneys appointed in death penalty cases was@L7lhe inadequacy of pay was raised as
a reason for having declined appointments in deathltydoy several attorneys and a caveat
by others on whether they would accept a death peca#ty in the future. Most private
attorneys (12 out of 17) report there were no negmigbver the rate of pay when they were
appointed. Most (16 out of 20) also reported being reisdolfor travel expenses in addition
to their hourly compensation.
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All surveys requested an opinion on a fair and reaseriadlirly rate for lead
counsel in death penalty cases for private attorrgysiated to represent the defendant. The
responses to that question in the survey by surveypgras as follows:

Fair Hourly Rate for Private Attorney as Lead Counsé

Number of High Low Average
Responses
Public Defender Directors 8 $250 $80—-100 $169
Elected Prosecutors 15 $300 $60 $143
Private Attorneys 24 $300-500  $100 $185

(Note: When responses gave a range, the mid-pogusel in computing the average of all
responses. One response of $125,000 per year wslatiedrto an hourly rate of $183.60 for
purposes of computing the average among the prosegutors

All surveys also requested an opinion on a fair aadamable hourly rate for co-
counsel in death penalty cases for private attorngysited to assist the lead attorney. The
response to that question by survey group was as follows

Fair Hourly Rate for Co-Counsel in Private Practice

Number of Responses High Low | Average
Public Defender Directors 8 $25( $70 $131
Elected Prosecutors 15 $200 $46 $113
Private Attorneys 25 $225 $75 $135

In reaching its recommendation on hourly rates, the @ulmttee noted that the
federal government's average hourly rate paid totpratiorneys appointed in death penalty
cases is $163.00. The Subcommittee also considereyeheead costs for private attorneys
and the fact that work on a capital case requires/atprattorney to turn away other work and
usually work exclusively on the capital case for anreld period. At the end of a capital
case, a private attorney will need to re-build a caskédnd may experience a drop in monthly
revenue while awaiting new clients.

E. Recommending An Hourly Rate

In responding to its charter to recommend an hourly f@teprivate attorneys
appointed in capital cases, the Subcommittee recabnize problems in establishing a
statewide hourly rate applicable in all cases. Somehead costs will vary among attorneys
because of the location of the attorney's practicetandiével of office support. Attorney fees
among attorneys may also vary based on their level ofledge and experience. Thus, the
hourly rate in each case should be determined aftesidevimg multiple factors about the
attorney and the case.
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By majority vote, the Subcommittee recommends the d&date of $163.00 per hour
(in 2006 dollars) as a reasonable hourly rate of comatiendor a private lawyer appointed as
lead counsel in a death penalty case. The acteatstdblished in a case may be more or less
than this rate depending on the circumstances of geeara the attorney being appointed.
However, under no circumstances should the hourly rateafdrcounsel be less than $125.00.
This recommendation is based on the opinions set fortheimesponses to the surveys of
prosecutors, directors of public programs and privatéeende attorneys and upon a
determination that this hourly rate would produce aaeable net income to an experienced
defense attorney with typical office overhead. Comgi@ns in this range will not create a
"windfall" to the private attorney, but should allow hamher to earn a reasonable living. The
hourly rate for private attorneys appointed in deahajty cases should be high enough so
that the attorney can devote the necessary timatgtion to the case and not feel compelled
to cut corners or take on other work to cover overheadamitly expenses. During certain
phases of the case and patrticularly during tria, d&ttorney must work exclusively on the
death penalty case and should feel comfortable abaindguaway all other work. Thus, the
hourly rate should also compensate for the unusual denteedcase will place upon the
attorney's practice. Finally, the Subcommittee veamizant of the rates of compensation for
experienced trial attorneys in private practice Whace generally higher than $163 per hour
for private clients.

Three members of the Subcommittee, Mr. Larson, Morav and Ms. Loginsky,
voted against the Subcommittee's recommendation dindh& the recommendation of
$163.00 per hour as a reasonable rate is too highy Talulate that the average
compensation of private counsel in capital cases ovdaghéve years was $91.00 per hour
based on responses to the Subcommittee's surveyavidrage would be above the national
average of compensation in the Spangenberg GroujPsr@port on compensation in capital
cases? They point out that there are currently 54 attasraythe list of attorneys qualified
to be appointed as lead counsel pursuant to SPRC & wshinore than an adequate number
to service the limited number of capital cases filetMashington each year. Therefore, they
guestion the need for such a large increase in hoarypensation for lead counsel. In any
event, they oppose setting a statewide "fair" ratoofpensation, because there are too many
regional and local variables and/or market forces tkat dn the fair rate of compensation to
make setting a recommended statewide rate useful.

F. Caseloads

Defense attorneys were asked whether they workedchen@dses while working on a
capital case and if so, how many:

» Private Attorneys: All responded yes, with responses varying from "carfil
civil and criminal case load" to a limited number msakas one.

» Public Defenders:Nearly all responded affirmatively, with some repwtthat

when they were assigned a capital case, no otheras®s were assigned to them.
Two respondents answered no.
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Both public defender directors and elected prosexutere asked whether an attorney
assigned to a capital case at the trial level isralgmonsible for other cases while working on
the capital case. Then following responses were teiv

Public Defender Directors:

Yes (2)

No (3)

Usually not (1)

Lead attorney no,"2attorney yes(1

Elected Prosecuting Attorneys:

Yes (21)
Yes until trial (2)
Probably (1)

V. CONCLUSIONS, RECOMMENDATIONS AND IMPLEMENTATION
A. Conclusions
1. Wisdom of Continuing Death Penalty in Light ofSentence Reversals.

Over the last 25 years, there have been 79 dea#fitypeases brought in Washington,
about three cases per year. The jury imposed tli seatence in 30 of those cases. There
have been reversals on appeal in 19 of those deddnses. Appeals are still pending in
seven cases. Four cases have resulted in execut@uading three “volunteers” who waived
their appeal rights and allowed themselves to beuésec

The question posed in the Subcommittee’s charter abeupractical wisdom of
continuing the death penalty in light of Washington'pezience with sentence reversals
involves value judgments best left to the readershisf $tudy. Voters and their elected
representatives may decide to discontinue the deathlty for this or other reasons. The
Subcommittee concluded that its best service todharu the general public is to provide as
much information as possible about the application ofi¢a¢h penalty in Washington so that
informed debate and decisions can be made on thecsobihe death penalty.

2. Potential Cost Savings from Elimination of the Dath Penalty.

Assessing the potential benefits to the criminatige system from cost savings by
elimination of the death penalty is a difficult taslcdngse the costs are not easily quantified
nor are the cost savings which would follow from elimoratof the death penalty. It costs
significantly more to try a capital case to final verdichn to try the same case as an
aggravated murder case where the penalty sougfetugthout possibility of parole.
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» At the trial level, death penalty cases are estichéh generate roughly $470,000 in
additional costs to the prosecution and defense oveoshefdrying the same case as
an aggravated murder without the death penalty artd c6$47,000 to $70,000 for
court personnel.

e On direct appeal, the cost of appellate defense a&rdf00,000 more in death
penalty cases, than in non-death penalty murdes.case

* Personal restraint petitions filed in death penalsesaon average cost an additional
$137,000 in public defense costs.

On direct appeals and personal restraint petitionspribgecutor spends significant
attorney time responding to the issues raised by tlendft to the Washington Supreme
Court. If a death penalty defendant does not sudoefede the Washington State Supreme
Court, additional defense costs will be incurred Irabeas corpus petition to the federal court
and appeals to the Ninth Circuit Court of Appeal anel thS. Supreme Court. The
Washington State Attorney General must provide ay@rto defend the death penalty
sentence before the federal courts.

The death penalty creates additional costs in aggchvateder cases where the
prosecutor does not file a death notice, because in @ees SPRC 2 counsel are appointed
and mitigation packets are prepared before the priosatiakes the decision on whether to
seek the death penalty. If there were no death tyetiag significant expense of mitigation
packets in all death-penalty-eligible cases would Ibmirglted. On the other hand, the
elimination of the death penalty may reduce the nurobaggravated murder cases resolved
by a guilty plea and, thereby, lead to one or two moreaagted murder trials per year.

The potential benefit to the criminal justice systieom cost savings following the
elimination of the death penalty would not be a dddasdollar increase in funds for other
uses. County and state funds spent on defense casipital cases would be reduced and
available for other uses. However, in most instanoeseputor budgets would not be reduced
by the elimination of the death penalty. Rathersgcator offices would redirect staff time
from capital cases to other cases and work to catrthein mission. The elimination of the
death penalty would not reduce the number of trial jutigt®e state. However, judges would
be able to attend to other cases which would haveds@yed on the trial docket by a capital
case. As with the first question in the Subcommdtediarter, weighing these potential
benefits involves a value judgment for the readeetide.

3. Financial Considerations in Deciding to Pursueie Death Penalty.

The question posed in the Subcommittee’s charter eneffect of financial
considerations on the decision to seek the death pex@aihot be answered with empirical
data. The elected prosecutor of the county has thersg®nsibility and discretion to
determine whether the death penalty should be somg#ch case of aggravated murder in
the county. The statutory guidelines for the filing afemth penalty notice contain several
factors, but do not include consideration of the costitigéition. The prosecutor is not
required to make a record or give an explanation afrhier decision on filing or not filing a
death notice in a particular case. The decision Bofessional judgment, which often
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involves multiple factors, including sensitive informatmoout the defendant, the victim or
the witnesses. The Subcommittee believes that it dvdan@d inappropriate and likely
unproductive to inquire into the decisions of past @ndent prosecutors about the decision
not to seek the death penalty in particular cases. SUbcommittee does not believe financial
considerations play a role in the death penalty desisio larger counties. Several smaller
counties face difficult financial circumstances and pro®es in those counties may be
concerned by the significant impacts the costs of shdeznalty case would have on the
county’s financial condition. Under the Extraordin@myminal Justice Costs Act of 1949,
the Legislature established a program under which esumtay apply for reimbursement of
costs in aggravated first-degree degree murder,dases has not been fully funded and its
funding has steadily declined. In 1999, eight countiabmited claims totaling
approximately $2,940,000, and the state paid a 66t%975,000 on seven claims. In 2005,
four counties submitted claims totaling $2,023,100 tle state only made a partial payment
of $54,000 on one claim. Thus, a prosecutor may redsangiect that his or her county will
bear most of the costs of a death-penalty case.

The high cost of death penalty cases and the laclaiaf assistance could cause a
prosecutor in a county with financial constraints tatatet to pursue the death penalty. Such
financial pressures could result in the uneven appuicati the death penalty across the state.
If the state were to assume the prosecution and @ebersss of all aggravated murder cases,
then financial considerations would not enter intoptitesecutor's decision on whether to seek
the death penalty.

4. Improving the Current System.

The Subcommittee finds that the quality of repreg@mt and fairness in capital
litigation can be improved by (1) providing better rinag, resources and support for trial
judges, (2) adopting the standards for public defemseapital case listed below, and (3)
improving the process for maintaining statewide listattdrneys qualified to handle death
penalty defense both as lead counsel and co-counsel.

B. Recommendations

The Subcommittee makes the following recommendati@mcerning the death
penalty in Washington.

1. The State should provide full funding for all costs of pongion and defense of
aggravated murder cases. State funding should inpledgams and policies to
assure high quality representation. The State showddtigate the best model for
delivery of effective and efficient representatiorgluding the possibility of a
statewide public defender agency for aggravated maedes.

2. The defense team in a death penalty case shouldlenatia minimum, the two
attorneys appointed pursuant to SPRC 2, a mitigatjpeciaist and an
investigator. Psychiatrists, psychologists and otkeerés and support personnel
should be added as needed.
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. The funding agreement or budget for a public defendsrcygshould provide for

caseload adjustment when a lawyer is appointed tatla pesaalty case, so that the
attorney may be able to devote the time and attemenessary to provide
competent defense in the death penalty case. Tledo@dsadjustment may
involve hiring additional lawyers by the agency or aiotidn in cases assigned to
the agency.

Flat fees, caps on compensation and lump-sum contradisafcattorneys are
improper in death penalty cases.

Private practice attorneys appointed in death peradses should be fully
compensated for actual time and service performedreasonable hourly rate
with no distinction between rates for services perforinemburt and out of court.
Periodic billing and payment should be available.

. The Subcommittee’s study has been limited in scope,tiaere are additional
topics concerning the death penalty which could beeaddd in a comprehensive
study; therefore, the Subcommittee recommends thgparate task force created
by the Legislature should be dedicated to a multi-disepli examination of the
death penalty™

. The Administrative Office of the Courts should providgital case training and
resources for judges, the capital trial desk book shbeldept current, and a
judicial mentorship program in capital cases shouldstabished.

. The Subcommittee recommends that the Washingtoni@eageurt authorize the
Capital Counsel Committee to create and maintain st® dif attorneys qualified
to represent a capital defendant in the trial coline first list should include those
individuals who have demonstrated their qualificati@ssdefined in SPRC 2, to
serve as “first chair” in a capital case. The seclistdshould include those
individuals who have not yet satisfied the requirememtserve as “first chair,”
but who are qualified to serve as “second chair” anol avk interested in gaining
the experience necessary to be placed on the “fiest’ dist. Trial courts may,
but need not, appoint an attorney from the “second”dlshir

In addition, the Subcommittee recommends that the Wgteim Supreme Court
direct that the Capital Counsel Committee, when cdmdudts initial and its
yearly review of applicants, solicit information from ge$ before whom the
applicant has practiced, opposing counsel, co-counsed, gee supervisors. The
sub-committee recommends that the Washington Supreme Girect that the
Capital Counsel Committee pay particular attention to deglarations,
allegations, or judicial findings of ineffective assis&of counsel.

The Death Penalty Subcommittee recognizes thaingte sstatewide rate can
account for the various factors that should be takercomsideration to determine
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compensation for lead counsel in a death penalty taisa &vel. The hourly rate
established for lead counsel in a particular case shbeldoased on the
circumstances of the case and the attorney being raegpiincluding the
following factors: the anticipated time and labor resghiin the case, the
complexity of the case, the skill and experience redum provide adequate legal
representation, the attorney's overhead expenseseaeddiision of other work
by the attorney during the case. The subcommitteis fihat the federal rate of
$163.00 (in 2006 dollars) is a reasonable rate of cosagien for private lawyers
appointed as lead defense counsel in death penaeg.calThe subcommittee
recommends that under no circumstance should the hotelyoralead counsel
appointed in a death penalty case be less thanGRL@&r hour (in 2006 dollars).

Recommendations 1 through 7 above were adopted by unanwoteisof the
Subcommittee. Recommendations 8 and 9 were adoptedjority vote.

C. Implementation:

The Washington State Bar Association should propossiaggn to implement
recommendations 1 and 6 listed above and an amendme®P@®R 2 to implement
recommendation 8. Recommendations 2 through 5 and Qdsbeuhcluded in the State
Bar's standards for public defense. Bar leadershipuld encourage the Administrative
Office of the Courts to implement recommendation 7 apdat funding for it.
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13 Washing Criminal Code Act of 1975, ch. 260, Sec. 9A.92.010(125), 1985 .Waws 1Ex.
Sess. 817, 862.
141975 — 1976 Wash. Laws 2d Ex. Sess. 17 (codified at RCWA Se2.9A5 - .047
(1977)(repealed 1981).
15 Act of June 10, 1977, ch. 206, 1977 Wash. LaWBX. Sess. 774 (codified at RCWA ch. 10.94
(1980) (repealed 1981).
1d.
7 State v. Framptaro5 Wn.2d 469, 627 P.2d 922 (1981) &tdte v. Martin94 Wn.2d 1, 614
P.2d 164 (1980) (The Washington Supreme Court concluded the statotestitutional because
it "chillled] a defendant's constitutional rights to plesd guilty and demand a jury trial and
violated due process. [citation omitted]. They do not rtieestandards of the state or federal
constitutions." 95 Wn.2d at 477).
18 Act of May 14, 1081, ch. 138, 1981 Wash. Laws 535 (codified at REVY0.95 (1981)).
Y RCW 10.95.020.
2 RCW 10.95.020.
*'RCW 10.95.030.
2 RCW 10.95.040.
»RCW 10.95.050.
>d.
% RCW 10.95.060(4) and RCW 10.95.070. The specific question posed jury is: “Having in
mind the crime of which the defendant has been foundygaile you convinced beyond a
reasonable doubt that there are not sufficient mitigatiregicistances to merit leniency?”
* RCW 10.95.100.
*’ RCW 10.95.130.
8 See Justice GuyStatus Report on the Death Penalty in Washington Siates 4 -5 for a
more thorough explanation of the appellate review process.
* RCW 10.95.120.
% Blank trial report questionnaires may be found at
http://www.courts.wa.gov/appellate_trial courts/supreme{sigreport.doc
¥l See RCW 10.95.030 anState v. Furmanl22 Wn.2d 440, 858 P.2d 1092 (1993).
% Note that in some instances a death notice was lpifilgd, but may have been dismissed or
withdrawn prior to trial €.g, State v. Ridgway
¥ There are actually 31 death sentences but one (Furman #078)wasile at the time of his
offense and the sentence was reversed. The thirty dea¢incesnare: Bartholomew (#003),
Clark (#175), Finch (#154), Jeffries (#015), Luvene (#135), Mak (#01§)e R#031), Roberts
(#176), Benn (#075), Pirtle (#132), Brett (#125), Harris (#029), Lord (#04&shall (#181),
Rice (#043), Brown (#140), Cross (#220), ElImore (#165), Stenson (#atéy (#251), Davis
(#180), Gentry (#119), Gregory (#216), Thomas (#194), Woods (#177), Dodd,(@arepbell
(#009), Sagastegui (#160), Elledge (#183), and Hazen (#039).
% One individual, Hazen, committed suicide while his appealpemding and thus no appellate
review took place.
% A status report of all pending death penalty appealdedaund on the Washington State
Attorney General's web page at: http://www.atg.wa.gov/pupgadalitigation/
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%120 Wn.2d 1 (1992).

$7103 Wn.2d 1 (1994).

%135 Wn.2d 67 (1998).

%144 Wn.2d 62 (2001).

“* There are two death sentences that have been revarsesh@anded, but the decision whether
to re-seek a death sentence is still pending. Dawsq®), and Clark (Snohomish).

*! State v. Bartholomew@8 Wn.2d 173, 176, 654 P.2d 1170 (1982).

*2Mak v. Blodgett970 F.2d 614 (1992).

3 State v. Furman122 Wn.2d 440 (1994).

* Harris v. Woods64 F.3d 1432 (1995).

*® State v. Luvenel27 Wn.2d 690 (1995).

“®Rice v. Woog44 F.3d 1396 (1995).

7 Jeffries v. Wood75 F.3d 491 (1996).

*® Rupe v. Woad3 F.3d 1434 (1996).

*9Lord v. Woog 184 F.3d 1083 (1999).

0 State v. Finch137 Wn.2d 792 (1999).

°! State v. Marshall144 Wn.2d 266 (2001).

°2 State v. Roberfd42 Wn.2d 471 (2001).

%% State v. Clark143 Wn.2d 731 (2001).

**|n Re Brett 142 Wn.2d 868 (2001).

*>Benn v. Lamber283 F.3d 1040 (2002).

*® Pirtle v. Morgan 313 F.3d 1160 (2002).

°" State v. Thomad50 Wn.2d 821 (2004).

*® personal Restraint of Cecil DayiBocket Number 70834-7 (Nov. 4, 2004).

*Brown v. Lambert 431 F.3d 661 (C.A.9 (Wash.),2005)

% The statistical information in this section is taken fi®amczar, Thomas P. and Snell, Tracy
L., "Capital Punishment, 2004," Bureau of Justice Statistics Bulletis. Department of Justice,
November 2005attp://www.ojp.usdoj.gov/bjs/pub/pdf/cp04.pdf

. New York had no death penalty until September 1, 1995.

®2 Bonczar and Snelsupra.

% See generally RCW 10.101.030.

* RCW 10.95.060, .070

% RCW 10.95.040

®1d. It is not uncommon to have the period between the dateaijnment to the date in which
the state elects whether to file a death notice oramge from 9 to 18 months.

®In deciding whether to file a death notice, the stattisi®rily required to review the case to
determine whether or not the death penalty should be impdsealthere is reason to believe that
there are not sufficient mitigating circumstances &itteniency. RCW 10.95.040

% Since homicide cases are often factually complex, afggkeinclude the exclusion or inclusion
of certain types of evidence (e.g., photographs, expsittony, hearsay evidence, prior criminal
convictions, etc.).

% Given the fluid nature of capital jurisprudence, counsel maise and preserve legal challenges
even if the courts have denied similar clai®se Atkins v. Virginia 536 U.S. 304 (2002) and
Roper v. Simmon425 S. Ct. 1183 (2005) (U.S. Supreme Court overruled decadesisions
upholding the execution of mentally retarded individuals and jiesni

Owitherspoon v. lllinois391 U.S. 510 (1968) afainwright v. Witt469 U.S. 412 (1985).
TRCW 2.36.150 .

e Report of the Governor's Commission on Capital Punishrigate of lllinois, 2002
http://www.idoc.state.il.us/ccp/ccp/reports/index.html
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% SeeAppendix C.

" SeeAppendix B.

» RCW 10.95.100, 130

®RCW 9.94A.880

"SPRC 2

® SPRC 3; RCW 10.95.110

" SPRC 6

®SPRC 7

8 RAP 16.22(c)

® RAP 16.23

® RAP 16.21

8 Appellate cost data is from the Office of Public Detens

® Three of these 7 cases are on-going, and thus the finahtkcost figures may vary.

% RCW 10.73.090

¥ RAP 16.24

#¥ RCW 10.73.150

¥ RAP 16.25

©RAP 16.27

" RAP 16.26

%> See, RAP 16.26 and 16.27

% Two of these 5 cases are on-going, and thus the finahiéeost figures may vary.

% See, e.gl).S. District Court of Washington, Western Didtricocal Civil Rule 104(h).

% These fees and costs may include both the costs dfitiaé fiabeas corpus action and appeal
to the Court of Appeals.

% Rules of the United States Supreme Court 10.

" Rules of the United States Supreme Court 15(1).

% SeeAppendix A.

% SeeAppendix B.

190 seeAppendix C.

191 SeeAppendix A.

192 The Spangenberg GrouRates of Compensation for Court-Appointed Counsel in Capital
Cases at Trial, 2002
http://www.abanet.org/legalservices/downloads/sclaid/indteFanse/compensationratescapital2
002-table.pdf

1% RCW 43.330.190

1941n the 2000 legislative session, both the HouseSmmate considered a review of the administration
of Washington’s death penalty. HB 2824 and SB 6#37ld have created a task force to study the
administration of the death penalty in Washingt@iesSt The bills would have allocated to Office of
the Administrator for the Courts (now the Admiragive Office of the Courts) $150,000 over the
biennium to staff the task force. The policy ledistadid not pass. The state budget adopted by the
legislature that year did, however, include a posigpropriating up to $30,000 for OAC to conduct
such a study. OAC declined to accept the apptegrfanding, noting that the Supreme Court is
statutorily obligated to review all individual deaienalty cases and that having OAC conduct a death
penalty study could create a conflict of intereihthe court’s existing statutory obligation.

In July of 2000, the Washington State Bar Association Board of Governors unanimously adopted the
“Resolution to Study Death Penalty Process” that recommended then Governor Locke require a
comprehensive report of the imposition of Washington’s death penalty. Noting the $30,000
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appropriation in the recently-passed state budget, Governor Locke deferred the study to the OAC or, in
the alternative, suggested the WSBA conduct such a study.
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