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New Board Chair

The Administrative Law Section is
pleased to welcome its new Board
Chair,HeidiWachter.The Section would
like o thank out-going Chair, Anthony
Broadman, for his hard work over the
last year. Anthony provided a unique
perspective to the Administrative Law
Section with hisexpertise in Indian Law.
Anthony’s law practice focuses on
company-critical business litigation
andrepresenting tribalgovernmentsin
public affairs, taxation,and economic
development matters.

CLE

Kristal Wiitala, Past Section and Past CLE Chair

Successful Section CLE!

If you did not attend the Admin-
istrative Law Section CLE on Oct. 24,
2012, you missed out! Titled “Advo-
cacy in Administrative Law: Recent
Developments, View from the Bench
and Practice Pointers,” the presen-
tations and subjects received rave
reviews. With about 80 in-person and
on the Web, this CLE had the highest
attendance for recent offerings. The
speakers presented a wide range of
topics covering the legal, practical,
andtacticalissuesinrepresenting par-
ties in administrative proceedings. Of
note wasthe variety of subject matter
areasrepresented and discussed, from
local permits to drivers’ licensing, to
utilities, fo unemployment and social
services. Speakers were involved at
all levels of proceedings, including
pro se matters, complex hearings with
multiple parties, review proceedings
at the administrative and court levels,
appellate proceedings,andlegislative
advocacy.

The speakers and topics were
well received by an enthusiastic and
engaged audience. If you missed this
seminar, you can purchase a CD of
the recorded presentation at: http://
preview.tinyurl.com/b9azwté.

In addition, available to all mem-
bers, two of the PowerPoint presenta-
fions that didn’t make it into the ma-
terialscanbe viewed onthe Section’s
website under the Calendar listing for
this seminar, found at: http://preview.
tinyurl.com/azbrjhd.

Great appreciation to the mem-
bers of this outstanding faculty and
the time and effort they committed
to producing an excellent CLE! You
were wonderfull Thanks especially to
board members who added to their
volunteer efforts for the section by
agreeing to speak and help with this
CLE. Anyone who has ideas or who
would like to help with the next CLE
production,letsomeone onthe board
know—we need youl!
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1-502 - Washington State Agency
Gears Up to Regulate Marijuana

Merrilee Harrell

The Washington State Liquor ControlBoard hasbeen tasked
with the responsibility for developing the rules and guidelines
needed to carry out -502, the initiative that legalized mari-
juanain Washington.WSLCB is seeking input from expertsin
developing the framework for implementing the initiative,
and has also noted that they have received a number of
“unsolicited phone calls from those who want help.”
Three new licenses willbe created to coverthe produc-
fion, processing, and retailing of marijuana. Production is
the grower side of the equation.Producers then sell to pro-
cessors who process and package the product for sale to

retailers, who will sell the product at retail outlets regulated
by the WSLCB.The inifiative creates three new excise taxes
to be collected by the WSLCB: The producer will pay a 25
percent tax on sales to processors, the processors will pay
a 25 percent tax on sales to retailers, and retailers will pay a
25 percent tax on sales fo consumers. This tax is in addition
to any other applicable taxes. Funds from the marijuana
taxes will be deposited in the Dedicated Marijuana Fund,
disbursements from which will be on authorization of the
WSLCB. The WSLCB must also enact rules that establish
procedures and standards for monitoring and regulating
the production, processing, and packaging of marijuana
products,including quality standards,security requirements,
advertising restrictions, and penalties.

Implementation of I-502 has raised concerns because
marijuana remains illegal at the federal level. However, in
an interview with ABC News’ Barbara Walters, President
Obama stated, "It would not make sense for us to see a
top priority as going after recreational users in states that
have determined that (marijuana) is legal.”

The deadline forthe WSLCB 1o establish the procedures
and criteria necessary to implement 1-502 is Dec.1, 2013.
For more information: http://lig.wa.gov/marijuana/I-502.
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Agency profile - The Employment
Security Department (ESD)

John Gray

This is an agency some lawyers are familiar with because
they practice inthe subject area.Some lawyers are familiar
with it because they have had to rely on the unemploy-
ment benefits in these bad economic times.

The ESD is the state agency that administers the un-
employment benefits fo unemployed workers. In 2011,
the ESD paid more than $3.2 billion in Ul (unemployment
insurance) benefits to more than 440,000 jobless workers.
In addition, the ESD participates in the WorkSource system,
which also includes partners from city and county govern-
ments, nonprofits, and others, to help people find jobs.The
ESD also provides labor-market data to the public at large.

The federal government created the unemployment
insurance program in 1935. It is a combined federal and
state program. Unemployment benefits provide a partial
income replacement during involuntary unemployment,
compensate for wage loss as a matter of right, maintain
purchasing power, and prevent dispersal of workers or skills
sacrifice of an employers’ frained work force.

The unemployment benefits are paid for by unemploy-
ment benefits faxes. The obligation to pay the unemploy-
ment benefits taxis placed on, and paid by, the employers,
not the employees. Many workers are surprised to learn
that they are not entitled to benefits when they argue that
they have paid into the system with their taxes over all the
years: they haven’t.Employers pay a state unemployment
benefitstax (paid to the ESD) and afederal unemployment
benefits tax (paid to the IRS).

Eligibility for unemployment benefits is determined
by law. A paraphrase of eligibility goes like this: you are
eligible if you (1) lack work (e.g., the bad economy); (2)
are fired for reasons other than misconduct connected
to the employment; or (3) quit your job for good cause
(and good cause is limited to the statutorily enumerated
reasons). Eligibility also requires that claimants be actively
seeking work, able to work, and available for work in each
week in which the claimant files for benefits.

You will find more information on the ESD welbsite is
http://www.esd.wa.gov/index.php.as well as in the Wash-
ington Administrative Law Practice Manual § 16.03(C)8.
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Public Service

Upcoming Public Service Grant Project

The members of the Administrative Law Section pro-
vide support for various programs and projects in our state
through the Section’s Public Service Grant Project.Recently,
the Center for Justice in Spokane and the Seatftle Com-
munity Law Center received grants for their programs.

The Executive Committee will once again be seeking
grantproposals and applications from non profit community
groups in Washington State. Applications will be accepted
from any Washington state nonprofit organization operat-
ing a program that assists individuals with legal services or
legal education.Beneficiaries of the offered program must
be Washington residents.

Any award willnotexceed $3,000.The award amount will
depend on the type of program and number of individuals
served. The number of award recipients will be based on
the type of programs and number of applicants. Priority
will be given to programs that have demonstrated a close
correlation with areas of administrative law.

Applications for our 2013 Public Service Grant Project
will be available soon. Watch the website for details.

Administrative Law Section Listserve

The Administrative Law Sectionhasa™closed”Listserv, which
means only current subscribers of the Listserv can send an
email to the Listserv.You can request to receive the listserv
messages in a daily digest format by contacting the list
administrator below.

Sending Messages: To send a message to everyone
currently subscribed to this list, address your message to
administrative-law-section@list.wsba.org. The Listserver will
automatically distribute the emailto all subscribers. A subject
line is required on all email messages sent to the Listserv.

Responding to Messages: Use "Reply” to respond only
to the author of the email. Use "Reply All” to send your
response to the sender and to all memibers of the Listserv.

Ifyouhave any questions, wish to unsubscribe, orchange
your email address, contact the WSBA List Administrator at
sections@wsba.org.
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Help us make this newsletter more relevant to your practice.

If you come across federal or state administrative law cases that inferest you and you would like to contribute a
summary (approx. 250 - 500 words), please contact Merrilee Harrell: mharrell@rtwecg.com.

Case Summarries -
Washington Supreme Court

Wash. State Nurses Ass’n v. Sacred Heart Med. Cir.,
287 P3d 516 (Oct. 25, 2012)

The Supreme Court held that the missed opportunity
to rest and the additional labor nurses provide when they
forgo their paid 15-minute rest periods constitute “hours
worked,” entitling them to overtime compensation.Sacred
Heart Medical Center was obligated under a collective
bargaining agreement with the Washington State Nurses
Association to provide nurses a 15-minute paid rest period
for every four-hour work period. When the rest period was
spent working, Sacred Heart compensated the nurses with
30-minutes of regular pay—15 minutes of pay the nurses
would have earned if they had rested, plus 15 minutes of
pay for the fime spent working instead. Relying on WAC
296-126-092(4), which requires a 10-minute rest period on
the employer’s time for every four hours worked, and the
Minimum Wage Act, RCW 49.46.130, the nurses claimed
they were entitled to overtime pay for 10 of the 15 minutes
of each rest period they missed.

This case hinges on whether the time nurses spent
working through their paid rest period should be added to
or substituted for the number of hours worked per day.The
Court framed the issue in light of Wingert v. Yellow Freight
Systems, Inc., 146 Wn.2d 841, 50 R3d 256 (2002), which held
that an employer’s failure to provide a legally required
10-minute rest break extended the workday by 10-minutes.
Here, despite Sacred Heart’s argument that nurses who
missed their breaks worked harder but not longer for pur-
poses of calculating “hours worked,” the Court held that
the nurses are entitled to overtime compensation for the
first 10 minutes of each break they missed.

Gabe Verdugo

In re Disciplinary Proceeding Against Conteh, 284 P.3d
724 (Aug. 23, 2012)

This disciplinary case concerns an attorney who
practiced law in violation of immigration laws and mis-
represented his employment history on his applications to
join the bar and gain asylum in the United States. In 2002,
attorney Bakary Fansu Conteh traveled from The Gambia
to the United States on a G-2 visa. He remained after his
visa expired, obtained work as a nursing assistant, and
ultimately gained admission to the Washington State Bar

Association in 2004. Conteh then began practicing im-
migration law, even though he did not have permission to
work in the United States outside of his G-2 status. In 2008,
Contehfiled an asylum application, which falsely stated that
he was employed by The Gambian government through
December 2007. Conteh’s legal practice has been lawful
since 2010, when he was granted asylum.

Conteh’s unauthorized work as an attorney led to an
ethical investigation by the WSBA, which charged Conteh
with three counts of misconduct relating to his unauthor-
ized practice of law as well as misrepresentations on his
bar application and immigration forms. A disciplinary
hearing officer found that Conteh’s misrepresentation on
his asylum application was knowingly false, in violation of
multiple Rules of Professional Conduct. The disciplinary
hearing officer recommended a 60-day suspension. The
disciplinary boardincreased the recommended suspension
to 18 months, finding that Conteh also violated the oath
of attorney by failing to abide by immigration laws of the
United States. The Supreme Court found that Conteh had
not violated the oath of the atftorney, affirming the hear-
ing officer’s finding that Conteh did not knowingly violate
immigration laws by practicing law before he was granted
asylum. In a unanimous decision, the Court suspended
Conteh for six months.

Gabe Verdugo

Case Summaries -
Washington Court of Appeails

Judicial Review of “Other Agency Action”

The decision by the Court of Appeals Division Il in Wells
Fargo Bank v. Department of Revenue, 271 P.3d 268 (Feb. 1,
2012) reminds us that many “agency actions” other than
rulemakings and decisions in contested cases are subject
to the Administrative Procedure Act’s judicial review provi-
sions. It also highlights the fact that agency acts that may
be deceptively informal can be “final agency action”that
triggers judicial review deadlines.

While a proceeding was pending before a DOR ad-
ministrative law judge, Wells Fargo and the DOR settled a
business and occupations tax refund dispute by executing
a closing agreement authorized by RCW 82.32.350. That
agreement provided that DOR would issue a refund of

(continued on next page)
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Case Summaries - Washington Court of Appeals confinued

$§1,997,685.No mention was made of interest accruing on
that amount. DOR issued the refund check on April 1,2008.
Shortly thereafter, Wells Fargo’s counsel contacted the ALJ,
inquiring why interest was notincluded in the refund check.
After some back and forth communication, the Assistant
Director of the DOR’s Appeals Division sent Wells Fargo a
letter stating that infterest is not automatically included
in refund settlements and that their closing agreement
constituted a total settlement amount and was “final and
conclusive of tax liability orimmunity,” and hoping that this
explained why “the payment made constituted the total
settlement amount,” adding “please contact me .. .if you
require additional information.” Wells Fargo’s attorney un-
derstood from this letter that DOR did not intend to take
any further action regarding the interest claim.

On Sept. 22 Wells Fargo’s counsel sent a demand letter
to DOR'’s Assistant Attorney General reiterating the bank’s
claim for interest, referring to the April 15 letter as “reject-
ing”“that claim.The counsel requested that the AAG advise
DOR of its error “so that the issue (could) be resolved short
of litigation,” saying the bank would file suit if a satisfactory
inferest payment were not arranged within 60 days. After
some further interaction—extending beyond the bank’s
60-day deadline—DOR’s Assistant Director said DOR would
like to resolve the matter short of litigation and made a
settlement offer.However, no settflement wasreached, and
Wells Fargo filed suit in Thurston County Superior Court on
Jan. 22, 2009.

Wells Fargo’s suit sought a declaratory judgment that
it was entitled to interest and a judgment ordering DOR
to pay interest. The superior court denied DOR’s motion to
dismiss the suit as untimely under the APA. Wells Fargo then
amended its complaint (still seeking a declaratory judg-
ment), DOR counterclaimed for the amount it had paid
under the closing agreement, and both parties moved for
summary judgment.The court granted DOR’s motion and
denied Well Fargo'’s.

WellsFargo appealed.DOR cross-appealed the superior
court’s denial of its motion to dismiss. The Court of Appeals
held that DOR’s April 15 letter was a final*other agency ac-
fion”and RCW 34.04.542(3) required the petition for review
to be filed no more than 30 days after that letter was sent.
The Court of Appeals found that no statutory exceptions
applied, and it rejected the other bases of suit asserted
by the bank. It reversed and remanded the matter to the
superior court for entry of an order dismissing Wells Fargo’s
complaint,

The Court of Appeals first held that DOR’s rejection of
Wells Fargo’s demand for interest was an “agency action”
underRCW 34.05.010(3).Specifically,it was*the implementa-
fion orenforcement of astatute,”namely of RCW 82.32.350,
which authorizes DOR to enterinto agreements settling tax
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disputes. The Court also held that none of the exclusions
set forth in RCW 34.05.010(3) applied to the subject DOR
action. The Court rejected the bank’s claim that the APA
judicial review exclusion set forth in RCW 34.05.510(1) ap-
plied. That provision excludes “litigation in which the sole
issue is a claim for money damages or compensation and
the agency whose actionis atissue doesnothave statutory
authority to deftermine the claim.” The Court ruled that it
did not apply because the bank’s suit also pled a cause
of action for a declaratory judgment.

Wells Fargo claimed that the APA contains no finality
requirement for judicial review of “other” agency action,
so that DOR's April 15 letter did not trigger the 30-day filing
deadline.The Courtin effectimputed a finality requirement
andheld thatthe April 15 lefter was a™final” agency action.
It noted that the bank had understood it to be DOR’s final
position, and the Court said that the subsequent negotia-
tions spawned by the bank’s lawsuit threat did not detract
from that finality.

The Court alsorejected the bank’s argumentthateven
if the APA applied to the DOR’s action, a common law
breach of contract action could be brought under RCW
4.92.010 and RCW 2.08.010 (which implements Article 1V,
Section 65 of the state constitution). The Court explained
that while the bank might be said to have a right to sue
under one or both of those statutes, the APA’s procedural
prerequisites still applied, including specifically the 30-day
deadline.

The Court discussed the provisions of RCW 34.05.542(3)
that provide relief from a strict application of the 30-day
deadline when a person “did not know and was under no
duty to discover or could not reasonably have discovered
that the agency had taken the action or that the agency
action had a sufficient effect to confer standing upon
the petitioner to obtain judicial review under (the APA).”
The Court ruled that Wells Fargo clearly had the required
knowledge upon receipt of the April 15 letter.

Finally, the Court considered the possible applicability
of RCW 34.05.530, which provides aperson standing to seek
judicialreview of a given agency actionifthe personis™ag-
grieved” by that action, as defined in the section. In short,
the Court held that the bank was “aggrieved” by DOR'’s
April 15 rejection of its claim for interest and its long delay
in filing its court action was not in substantial compliance
with the statutory deadline.

The Supreme Courtdenied the bank’s petition forreview.

Richard E. Potter
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Stone v. Department of Labor & Industries, 289 P.3d
720 (Dec. 10, 2012)

The Court of Appeals held that under the Industrial
Insurance Act, a worker may not receive a permanent
partial disability award for an injury if the effects of that
injury also contribute to a permanent total disability pen-
sion.Steven Stone filed aworker’s compensation claim with
the Department of Labor and Industries (DLI) after injuring
his knee in 1997. In 2001, Stone filed a separate worker’s
compensation claim for a back injury.

Due to his knee injury, Stone requested a permanent
partial disability award in 2008. DLI did not grant the award,
but in 2009 it issued two orders finding Stone to be perma-
nently and totally disabled as a result of the combined
effects of his fwo injuries and mental health conditions. DLI
placed Stone on a pension. Stone appealed DLI's orders,
arguing that DLI should have granted his request for per-
manent partial disability regardless of whether his knee
injury contributed to his permanent total disability pension.

Stone relied on RCW 51.32.060(4), which states that if a
worker with a prior injury suffers alater accident that results
in permanent total disability, *he or she shall receive the
pension to which he orshe would be entitled, notwithstand-
ing the payment of a lump sum for his or her prior injury.”
The Court noted, however, that in light of another statute
and precedent from the Supreme Court, if an injury that
was originally classified to cause a partial disability is later
determined to have caused a total disability, earlier pay-
ments are recouped by adjusting the pension.The rationale
behind this rule is that workers who first receive permanent
partial disability awards and later receive permanent total
disability awards for the same injury should not receive
greater benefits than workers who endure permanent
total disability in the first instance. Thus, the Court found
that Stone was not entitled to an award for permanent
partial disability for his knee injury because the same injury
was determined to be one of the combined effects for his
permanent total disability award.

Gabe Verdugo

Potter v. Department of Labor and Industries, 289 P.3d
727 (Dec.10,2012)

Jane Potterappealed asuperior court decision denying
her claim for workers” compensation for multiple chemi-
cal sensitivity disorder. Potter claimed she developed the
disorder at her former law firm when she was exposed to
chemicals off-gassed in a newly remodeled and defec-
tively ventilated office. Because Poftter failed to prove that
her disorder arose "naturally” and “proximately” out of her
employment so as to constitute an occupational disease,
the court affrmed the denial of benefits.

Administrative Law

Potter, a patent attorney and frained biochemist,
worked for Davis Wright Tremaine from August 2002 to
December 2008. In June 2007, the firm relocated to newly
remodeled offices in the Washington Mutual Tower. In the
first weeks of working in her new office, Potter noticed a
strong chemical odor and a metallic taste in her mouth. As
weeks went by, Potter noticed she had a recurring bloody
nose and intensifying feelings of disorientation and fatigue.
Potter first fried running a freestanding air filter in her office
and then arranged to work entirely fromn home starting in
September 2007.

In January 2008, Potter returned to the office and felt
il within minutes, felt confused, and noticed the chemical
odor was still present. She left the office and decided to
continue working fromm home. On Jan. 24,2008, an industrial
hygienist evaluated Potter’s office, identifying two potential
issues in Potter’s office: a design flaw in the ducting and an
odor coming from the window blinds. Air testing indicated
however that the carbon dioxide level was not elevated
and the carbon monoxide level was unremarkable.

In February 2008, Potter’s physician submitted a work-
ers’ compensation claim to the Department of Labor and
Industries on Potter’s behalf with the diagnosis “upper
respiratory tract irritation.” In September 2008, Potter was
diagnosed with multiple chemical sensitivity disorder.

On May 7,2009, the Department denied Potter’s claim,
afterfirst sending Potter to be examined by two other physi-
cians. Among other reasons, the Department rejected the
claim because Pofter’s condition was “not the result of
exposure alleged” and was "not an occupational disease
as contemplated by section 51.08.140 RCW.” Potter took
an appeal to the Board of Industrial Insurance Appedls.
The appeadls judge issued a proposed decision in favor
of Potter. The Department petitioned for review to the full
Board. On Oct. 4, 2010, the Board issued a final decision
rejecting Potter’s claim for workers’ compensation benefits.
The Board declined to decide whether multiple chemical
sensitivity disorder could ever be an occupational disease,
and concluded only that the condition had not been
established as an occupational disease as diagnosed in
Potter’s case.

Potter appealed the Board’s decision to King County
Superior Court. On Sept. 1, 2011, the court affrmed the
Board’s decision and found that Potter did not sustain an
occupational disease withinthe meaning of RCW 51.08.140.
Potter appealed.

The first issue the Court of Appeals reviewed was
whether substantial evidence supported the court’s find-
ing that Potter’s disorder did not arise proximately out of
her employment. To establish an occupational disease,
Potter had to show her disorder arose both (1) “naturally”
and (2) “proximately” out of her employment.To meet the
“proximately“prong, Potterhad to establish “ oy competent
medical festimony” that her claimed condition was *prob-

(continued on next page)
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ably, as opposed to possibly, caused by the employment.”
If there was no evidence of causation beyond a possibility,
it would have been an error to submit the case to the jury.
Here, all Pofter had established is the possibility that she
was exposed to chemicals in her newly remodeled office
that made her sick. The court found that her physician’s
testimony was not enough and that the determination
that Potter’s disorder did not arise proximately out of her
employment was supported by the record.

The second issue is whether substantial evidence sup-
ported the finding that Potter’s disorder did not arise natu-
rally out of heremployment.The "arising naturally “ prong of
the occupational disease test requires Potter to prove her
condition came about “as a matter of course as a natural
consequence or incident of distinctive conditions” of her
particular employment. The focus is on the conditions giv-
ing rise to the occupational disease, not on whether the
disease itself is common to that partficular employment.
Potter must show her “particular work conditions” more
probably caused her disability than conditionsin everyday
life or all employments in general. Potter’s “particular work
condifions”must be conditions of her particularoccupation
as opposed to conditions coincidentally occurring in her
workplace. Asdistinctive conditions of heremployment, Pot-
ter identified defective ventilation in her office, combined
with the odor emanating from the new blinds, which she
attributes to off-gassing chemicals. But the Board noted,
"Remodels are everywhere, and by no means limited to
law offices, or to work for that matter.”

In summary, the Board’s decision rested on the fact
that there was no objective evidence in the record that
Potter was exposed at her office to chemicals at levels
that caused her to develop multiple chemical sensitivity.
This rationale supported the denial of benefits under RCW
51.08.140, which defines an occupational disease as one
that “arises naturally and proximately out of employment.”
The court affirmed the denial.

Melanie deleon

Ryan v Department of Social and Health Services, 287
P3d 629 (Oct. 25, 2012)

Kathryn Ryan was alleged to have verbally abused
her mother.Ms.Ryan had been living in her mother’s house
at the time of the alleged abuse. When a Department
of Social and Health Services (DSHS) investigator visited
the mother’s home, Ms. Ryan was no longer living at the
house. The investigator unsuccessfully tried several ways
to locate her.

A month later DSHS sent a notice by certified and
regular mailto Ms.Ryan informing her that DSHS had made
a “substantiated finding” that she had mentally abused
a vulnerable adult. She was given 30 days to request an
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administrative hearing to appeal the finding. DSHS sent the
notfice to Ms. Ryan’s mother’s address, where DSHS staff
knew Ms. Ryan was no longer living. The certified mail was
returned to DSHS after the Post Office made three unsuc-
cessful attempts to deliver it.

When Ms.Ryan failed to file a timely appeal, the finding
was permanently placed on a registry made available to
the public. Because Ms.Ryan worked as a caregiver, inclu-
sion on the registry made her ineligible for many jobs. She
was fired from herjob nine months later when heremployer
discovered her name on the registry.

Ms.Ryanthenrequested ahearingto challenge DSHS's
finding. DSHS dismissed the administrative hearing as un-
timely. The Superior Court affirmed DSHS.

The Court of Appeals Division 3 reversed, finding
DSHS had not complied with the notice requirements of
the Adult Protective Services regulation and its enabling
statute. Division 3 held that because DSHS did not have a
mailing address for Ms. Ryan’s actual residence and Ms.
Ryan had such significant interests in the outcome, due
process required DSHS to “undertake to notify (her) by
delivery or personal service” before making a final finding
and adding her name to the public registry. The court also
held that the analysis of whether DSHS complied with its
notice requirement may be based only on the information
known by agency staff at the time notice was attempted,
and could not be based on after-acquired information
that might have been exculpatory.The court reversed and
remanded for a hearing on the merits.

Suzanne L. Mager

Department of Revenue v. Bi-Mor, Inc., 286 P.3d 417
(Oct. 9,2012)

The Court reviewed whether the Department of Rev-
enue properly assessed retail sales tax on the gross amount
of a tax-included sale under former RCW 82.08.050 (2001)
and held that the department was unambiguously prohib-
ited from using gross receipts as the basis for calculating
the retailsalestax owed from atax-included sale. The Court
agreed with the superior court and affirmed the Board of
Tax Appeals’ dismissal of the department’s additional sales
tax assessment based on the statute’s plain language.

Bi-Mor, Inc., doing business as “Stupid Prices” and Fur-
niture Outlet, LLC, are dffiliated business entities operating
several Washington retail stores. Bi-Mor advertised that its
pricesinclude all applicable sales taxes or that it is absorb-
ing the sales tax (i.e., "Always No Tax”). For accounting
purposes, Bi-Mor manually calculates the applicable sales
taxes based on the tender paid by the buyer and remits
that amount to the Department.To calculate the tax owed
to the Department, Bi-Mor deducts an amount for tax from
the gross sale (commonly called “backing out” the sales
tax) ratherthan adding taxto the customer’stenderedsale.

(continued on next page)
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The Department audited Bi-Mor, examining sales in-
voices or receipts from January 2003 through March 2006,
and found that some of Bi-Mor’s receipts failed to separate
retail sales tax from the selling price. Therefore, the depart-
ment contended that Bi-Mor had to pay taxes on the
gross amount received from the customer.Because Bi-Mor
had paid taxes based on the "backing-out” method, the
department found that Bi-Mor had underpaid taxes. The
department therefore assessed Bi-Mor additional taxes.

Bi-Mor appealed the tax assessment to the depart-
ment’s appeals division, which affirmed. Next, Bi-Mor ap-
pealed the tax assessment to the Board of Tax Appeals
(Board) and both parties moved for summary judgment.
Bi-Mor did not contest that during the audit period, most of
their customer receipts did not separately state the sales
tax portion; rather, Bi-Mor argued that the plain language
of former RCW 82.08.050 prevented the department from
assessing additional tax based on gross sales receipts. On
summary judgment, the Board reversed the department’s
appeals division and dismissed the tax assessment. The
superior court affrmed the board’s dismissal order. The
department appealed.

The department argued that in a tax-included sale, a
retailer cannot exclude the sales tax from its gross receipts
unlessthe retailerseparately states the applicable sales tax
inthe sales invoice. Bi-Mor responded that because former
RCW 82.08.050's plain language prohibits the department
from considering the advertised price to be the selling price
in an advertised “tax included” sale, the department may
not assess addifional taxes despite Bi-Mor’s failure to state
the applicable sales tax separately in the salesinvoice.The
CourtheldthatBi-Moris correct. Because Bi-Mor advertised
that the price included the tax, the court concluded that
former RCW 82.08.050°s plain language prohibited the de-
partment from assessing Bi-Mor additional sales tax based
on the gross amount paid by the customer.

Melanie deleon

Lynn v. Department of Social and Health Services, 285
P3d 178 (Sept. 5, 2012)

Mr. Lynn has been diagnosed with autism, a develop-
mental disability, as well as multiple mental illnesses. His
adaptive functioning is impaired, but according to the
findingsin this case, it isimpossible to determine what, if any,
functional impairments are the result of his autism alone.

Mr. Lynn sought services from DSHS's Department of
Developmental Disabilities, but the Department, an ALJ,
and the Board of Appeals all concluded that Mr. Lynn was
not entitled to benefits. WAC 388-823-0420 provides that
the Department will deny services if it cannot determine
whether the applicant’s adaptive functioning impairment
is caused by the developmental disability or by another
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related illness. Mr. Lynn argued that the department’s
regulation exceeded the department’s statutory authority
and violated both the Americans with Disabilities Act and
federal Medicaid laws.

As the challenging party, Mr. Lynn bore the burden of
demonstrating the invalidity of the agency action.The Court
of Appeals gave substantial weight to DSHS's interpretation
of its own eligibility criteria, as well as considerable defer-
encetoitsexpertise.The Court of Appeals determined that
the department’s regulation was consistent with the Leg-
islature’s definition of “developmental disability,” because
the statute requires that the disability be aftfributable fo
one of a specific list of conditions, including autism, before
an applicant will be eligible for developmental disability
benefits. RCW 71A.10.020(4).Moreover, the regulation does
not automatically exclude individuals with multiple diag-
noses, but instead requires evaluation of the applicant’s
impairment and its cause. Here, there was no credible
evidence that Mr. Lynn’s autism was a cause in fact of
the impairment to his adaptive functioning. The Court of
Appeals also concluded that WAC 388-823-0420 does not
discriminate or exclude applicants simply because they
have a mentalillness; rather, it ensures that the applicant’s
developmental disability is the cause of substantial impair-
ment. As a result, the regulation does not violate the ADA,
nor is it an unreasonable standard for purposes of federal
Medicaid law.

Becca Glasgow

Harrell v. Dept. of Social and Health Services, 285 P.3d
159 (Aug. 28, 2012)

Garrett Harrell sued the Department of Social and
Health Services (DSHS) for discrimination under state and
federal law, claiming that, as a matter of law, DSHS failed to
reasonably accommodate his night blindness.The frial court
denied his summary judgment motion and dismissed his
federal claims, but it allowed trial of his state law claims.The
jury found in DSHS's favor. Harrell appealed the trial court’s
denial of his susnmary judgment and new frial motions as
well as its dismissal of his federal law claims. The Court of
Appeals Division Il affirmed the trial court’s denial because
issues of material fact existed to preclude summary judg-
ment, affrmed the dismissal because sovereign immunity
bars the federal law claims, and found that substantial
evidence supported the jury’s verdict.

In October2006,Harrellinterviewed for an on-callcoun-
selor position at the Special Commitment Center (SCC) on
McNeillsland, whichis operated by DSHS.On-call counselors
are not permanent staff but instead may be summoned to
fillany shift when permanent staff memibers are unavailable.
Harrell told the interview panel that although he suffered
from night blindness he could work any of the three daily
shifts. He was not hired at that time. He applied for the

same on-call counselor position in 2007, again indicating
(continued on next page)
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that he had vision issues. This tfime, he was hired as an on-
call counselor, and began work on Oct. 1, 2007. On Oct.
30, Harrell spoke with SCC and told them that although he
had indicated during the job interview that his disability
would allow him to work any on-call shift, he realized after
working night hours that he could work only day shift. Har-
rellrequested areasonable accommodation—that he be
assigned to the day shift or a kitchen position.

SCC told Harrell that he could not be assigned to a
kitchen position because counselors and kifchen personnel
were of different classifications and, to preschedule Harrell
exclusively to day shiftf would violate the tferms of the col-
lective bargaining agreement and would be unfairto other
staff seeking the popular day shift. SCC then suggested to
Harrell that he switch from prescheduled to call-in status
so that he could call in to the on-site administrator daily
and ask if SCC had any day shift openings.

Harrellsued DSHS.The trial court denied Harrell’'smotion
for summary judgment and dismissed Harrell’'s ADA and
§1983 claims. The parties argued the remaining Washing-
ton’s Law Against Discrimination claims to the jury, and
the jury found that Harrell failed to prove that DSHS had
discriminated or retaliated against him.

The Court of Appeals held that the trial court did not
errin its decision to dismiss the ADA claims because DSHS
enjoyed sovereign immunity from ADA claims brought in
state court. The Court also determined that DSHS enjoys
sovereign immunity from §1983 suits in state court. The
Court further found that substantial evidence supported
the jury’s verdict.

Melanie delLeon

Greenhalgh v. Department of Corrections, 282 P.3d
1175 (Aug. 14, 2012)

In this case, the Court of Appeals affrmed the ftrial
court’s dismissal of a Public Records Act (PRA) lawsuit
brought by a correctional center inmate. Inmate Shawn
Greenhalgh submitted two PRArequeststo the Department
of Corrections, the first on Feb. 23,2007, and the second on
April 12,2007.In response to the two requests, DOC denied
some records in March and April 2007, informing Green-
halgh that he could appeal the decision to DOC'’s Public
Disclosure Administrator.Greenhalgh elected to pursue this
administrative remedy to DOC’s Administrator. On Aug. 29,
2007, DOC’s Administrator denied the appeal concluding
that DOC had correctly determined that the pages were
exempt from production. On May 1, 2008, eight months
afterthe Administrator denied Greenhalgh’s administrative
appeal but more than one year after DOC claimed the
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exemptions, Greenhalgh filed suit against DOC in superior
court for alleged PRA violations.

After considering a matter of civil procedure regarding
amending pleadings,the Court of Appealsdetermined that
Greenhalgh’s PRA suit was time-barred by the one-year
statute of limitations. In reaching this conclusion that the
suit was time-barred, the Court held that a single written
request for records is a single PRA request, even if it seeks
several types of records. Furthermore, the Court held that
a requestor’s original action claim in superior court for an
alleged PRA violation is separate and distinct from any
potential administrative remedy that he or she may have
underthe Administrative Procedure Act.The PRA’'s one-year
statute of limitations provision is mandatory and begins
the date of the denial. Any agency-level appeal process
is optional and does not change the date of the agen-
cy’s denial. In this case, the agency’s denial was in March
and April 2007, not when DOC’s Administrator denied the
administrative appealin Aug.2007.Therefore, the one-year
statute of limitations began to run in March and April, not
August 2007.The May 1, 2008 lawsuit was untimely.

Katy Hatfield

Rosemere Neighborhood Ass’n. v. Clark County, 290
P.3d 142 (September 25, 2012)

This is a clean water case. The decision is written in an
outline format that made it easy to follow and understand.

Federal and Washington statutes give the Washington
State Department of Ecology (DOE) the authority to admin-
ister the Federal Act and to monitor compliance with it, At
issue inthis case are statutory requirements on municipalities
to adopt ordinances that reduce storm water runoff that
ends up in streams and rivers.

In 2007, the DOE issued a permit (the “"Permit”) to Clark
County, a major part of which pertained to storm water
flow control. Clark County was required to reduce storm
water runoff from new development to “historical” levels
at the site. Clark County adopted ordinances that the
DOE found to be insufficient. Clark County and the DOE
negotiated an Agreed Order to bring the county info
compliance with the Permit,

Rosemere Neighborhood Association challenged the
Agreed Order before the Pollution Control Hearings Board
(“the Board”). Clark County was the adverse party. Rose-
mere and Clark County filed cross-motions for summary
judgment. The board denied both motions and the case
went to hearing.The board ruled for Rosemere.The county
and intervenor Building Industry Association of Washington
petitioned for judicial review.

The Court of Appeals Division Il began by acknowl-
edging that it was reviewing the case under the judicial
review provisions of the Administrative Procedure Act.The
court rejected the Petitioners” arguments that the Board

exceeded its jurisdiction and found that the board had
(continued on next page)
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jurisdiction to address the issues “because the board re-
tains an implicit power to decide all issues necessary to
effectively execute its power.”

Vesting: The first substantive issue discussed by the
Court was “vesting.” Petitioners argued that the Permit’s
flow control conditions are not subject to Washington’s
vesting law.The Court concluded that the petitionersrelied
on two unfounded assumptions: (1) that upholding the
board would place a more onerous burden on develop-
ers who applied during the fime gap between the time
of the Permit’s effective date (signed in January 2010, but
effective as of April 2009) and the Agreed Order’s vesting
date (January 2010). The difference is between the duty
to mitigate to historical conditions as opposed to only the
increase storm flow caused by the developer’s own de-
velopment, and (2) that the law in Clark County changed
immediately afterthe board’sreversal of the Agreed Order
to the more onerous Permit standards. The Court said the
Building Association did not challenge the Agreed Order
and held, "Because the record is insufficient to determine
whether the county will ultimately enact ordinances that
could violate vesting principles, and the Permit itself does
not have the force of law in the county, we decline to ad-
dress the legal vesting issue further.”

Deference: The county and the Building Association
argued that the board failed to defer to the expertise of
the DOE.The Court agreed that the board should defer to
the DOE on technical and scientific issues. But that defer-
ence doesnotextendto the board’s de novo review of the
DOE’s decisions. The board had the authority to evaluate
experts’ opinions against contrary expert testimony.

Challenges as to Findings of Fact: The Court rejected
the Petitioners’ challenges as to certain findings of fact.
The Courtreviews factual findings for substantial evidence.

Alternative Program: The Court agreed withthe board'’s
characterization of the Agreed Order as an alternative
program.The Court found that the board’s conclusion was
supported by substantial evidence, as opposed to being
arbifrary and capricious.

Not based on science: The Court rejected the Peti-
fioners’ challenge that the board erred in finding that the
acreage metric used to calculate the county’s mitigation
obligation was not based on science.

Harmto surface waters: The Courtrejected the county’s
argument that the Board erred in finding that the actual
harm to the surface waters under the Agreed Order is
worse than under the Permit. First, the board found that the
Agreed Order did not incorporate several of the protec-
tions found in the Permit. The intent of the Permit was to
improve water quality in surface waters, while the board
found that the Agreed Order does not provide “equal or
similar protection to surface waters as the Permit does.”

Administrative Law

Retrofit Conditions: The county argued that the
board erred in ruling that the Agreed Order allowed an
impermissible reduction in structural retrofit efforts and,
because the Agreed Order did not change the structural
retrofit conditions, the county is obligated to comply with
all Permit provisions unmodified by the Agreed Order. The
board found that the Agreed Order does not require the
county to maintain its structural retrofit program and add
to the new flow control program, and concluded that the
county has engaged in an impermissible reduction in the
level of effort required under the structural retrofit program,
by splitting and shiftfing available funds to the new mitiga-
tion requirements of the Agreed Order. The Court said the
board’s finding was supported by substantial evidence,
and that substantial evidence supported the board’s
finding that the county intended to “shift” projects (citing
some examples).

Vesting: This argument pertained to Clark County’s
obligation to adopt ordinances to implement the Permit’s
standards.The Permit required Clark County to adopt ordi-
nances pertaining to astorm water flow control program by
Aug. 16,2008—18 months after the DOE issued the permitin
January 2007.The Board found that Clark County failed to
do so.The Agreed Order was concluded in January 2010.
Thus, the Board concluded that the Agreed Order failed
to provide “equal or similar” protection as the Permit did
for the period in between.The Court rejected the Petition-
ers’ vesting argument because expert testimony provided
that there is “no scientific justification or permit condition”
supporting the lack of mitigation between August 2008
and April 2009. The board had also concluded that the
petitioners assumed all developments applied for in the
“gap” period would actually be built. The Court held that
the board’sfindings were supported by substantialevidence
in the record, and the conclusions reasonably flowed from
those findings.

Constitutional and Statutory Issues: The Court declined
toreach the Petitioners’ constitutional argumentsbecause
of “ripeness.” The issues were not properly presented to
the Court.

John Gray
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Open Sections Night

The WSBA's Young Lawyers Committee is jointly
sponsoring with WSBA sections the 3rd Annual Open
Section Night. The Sections offer a wealth of experi-
ence and resources to help new and young lawyers
find their footing in a new practice area. The event
is an opportunity to learn about different WSBA sec-
fions (and join one if you want!), mingle with new and
experienced attorneys, and learn about the Young
Lawyers Committee.The eventis on Jan. 23,2013 from
5:30 p.m. until 7:30 p.m. at the WSBA-CLE Conference
Center, 1501 4™ Avenue, Suite 308, Seattle. Please RSVP
by Jan. 16, 2013 to sections@wsba.org.

Join Our Section!

We encourage you to become an active member
of the Administrative Law Section. Benefits include
a subscription to this newslefter, and networking
opportunities in the field of administrative law. Click
here to join!

The Section also has seven committees whose
members are responsible for planning CLE programs,
publishing this newsletter, fracking legislation of in-
terest to administrative law practitioners, and much
more. Feel free to contact the chair of any com-
mittee you have an interest in for more information.
Committee chairpersons are listed on page two of
this newsletter, and on the Section’s website.
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It’s Here:
www.wsba.org

website reimagined and redesigned
with you in mind

Inventive * Effective * User-friendly
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Manage your membership anytime, anywhere at www.mywsba.
org! Using mywsba, you can:

* View and update your profile (address, phone, fax, email,
website, etc.).

e View your current MCLE credit status and access your MCLE
page, where you can update your credits.

e Complete all of your annual licensing forms (skip the paper!).

e Pay your annual license fee using American Express,
MasterCard, or Visa.

e Certify your MCLE reporting compliance.

* Make a contribution to LAW Fund or WSBF (Washington State
BarFoundation) as part of your annuallicensing using American
Express, MasterCard, or Visa.

e Join a WSBA section.
e Register for a CLE seminar.

e Shop at the WSBA store (order CLE recorded seminars,
deskbooks, etc.).

e Access Casemaker free legal research.

* Sign up to volunteer for the Home Foreclosure Legal
Assistance Project.

e Sign up for the Moderate Means Program.

Disclaimer

The Administrative Law newsletter is published as a service to the members of the Administrative Law Section of
the WSBA. The views expressed herein are those of the individual contributing writers only and do not represent
the opinions of the writers” employers, WSBA, or the Administrative Law Section.
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