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Board of Governors Meeting
Held Virtually due to Public Health Crisis
November 13-14, 2020

WSBA Mission: To serve the public and the members of the Bar, to
ensure the integrity of the legal profession, and to champion justice.

PLEASE NOTE: ALL TIMES ARE APPROXIMATE AND SUBJECT TO CHANGE
ALL ITEMS ON THIS AGENDA ARE POTENTIAL ACTION ITEMS
To participate remotely: Call 1.888.788.0099
Friday Nov. 13th — Meeting ID: 912 2849 3475
Saturday Nov. 14th — Meeting ID: 971 0865 6238

FRIDAY, NOVEMBER 13, 2020

9:00 AM - CALL TO ORDER

BOARD TRAINING

[1 ANTI-HARASSMENT TRAINING, Julie Lucht, Perking Coie LLP............cccevveveerieereereieieesieeeeereenas LM

[0 OPEN PUBLIC MEETINGS ACT TRAINING, Morgan Damerow & Heather Carter, Washington State
Office of the AttOrNEY GENEIAl .....eeiiiiiiee e e e s e e s sarae e e e e LM

CONSENT CALENDAR & STANDING REPORTS

[] WELCOME

O

PRESIDENT’S REPORT; PRESIDENT’S MESSAGE OF GRATITUDE ............ccocouiiniiiiniienieeeieeeee e 8

[J COMMITMENT TO LEARNING AND ACTION IN RESPONSE TO LETTERS AND COMMENTS FROM
WASHINGTON MINORITY BAR ASSOCIATIONS.......ccooiiiiiiiiiiitie ettt LM

[] CONSENT CALENDAR

A governor may request that an item be removed from the consent calendar without providing a
reason and it will be discussed immediately after the consent calendar. The remaining items will
be voted on en bloc.

e Review & Approval of September 17-18, 2020 BOG Meeting Minutes........ccccccceeeeeeeeiccnvvennennn. 10

e Review & Approval of October 20, 2020 Special BOG Meeting Minutes.........cccccveevvriveeeinnineeen. 19

e Review & Approval of Revised 2021 WSBA Meeting Resolution for Publication in Compliance
With the Open PUBIIC MEETINES ACT ...uvvveeiiiiiiiiieeee et e e e e e e e seaasarees 21

12:00PM — RECESS FOR LUNCH
[] EXECUTIVE DIRECTOR’S REPORT .........ocoeiiiieiiieiiintesisietieetesessesessesesessesessesessssesessesessssessnsesessnsensnns 31

[ MEMBER AND PUBLIC COMMENTS (30 minutes reserved)

Overall public comment is limited to 30 minutes and each speaker is limited to 3 minutes. The
President will provide an opportunity for public comment for those in the room and participating
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remotely. Public comment will also be permitted at the beginning of each agenda item at the
President’s discretion

] REPORTS OF STANDING OR ONGOING BOG COMMITTEES
Committees may “pass” if they have nothing to report. Related agenda items will be taken up
later on the agenda. Each committee is allocated, on average, 3-4 minutes.
e Executive Committee, Pres. Kyle Sciuchetti, Chair
e APEX Awards Committee, Gov. Russell Knight, Chair
e Personnel Committee, Gov. Jean Kang, Chair
e Legislative Committee, Gov. PJ Grabicki, Chair
e Nominations Review Committee, Gov. Jean Kang & Pres-elect Brian Tollefson, Co-Chairs
e Diversity Committee, Gov. Sunitha Anjilvel, Co-Chair
e Long-Range Planning Committee, Pres. Kyle Sciuchetti, Chair
e Member Engagement Workgroup, Govs. Dan Clark and Bryn Peterson, Co-Chairs

e Budget & Audit Committee, Treas. Dan Clark, Chair.......cccccooeeeciiiieiie e, LM
SPECIAL REPORTS
L] EQUITY & JUSTICE TASK FORCE REPORT, Chair, Alec Stephens........c.covevieeeeeieeeceeieeeeeeee e LM

[ GOVERNOR LIAISON REPORTS

AGENDA ITEMS & UNFINISHED BUSINESS

] WASHINGTON STATE BAR FOUNDATION ANNUAL & FINANCIAL REPORT, WSBF Pres. Kristina
Larry and Foundation Development Officer Laura Sanford ........cccceeeeiieiiiicinnieeeeec e 60

(1 APPROVE RULE CHANGES PROPOSED BY THE COURT RULES & PROCEDURES COMMITTEE

e CRL 17, CRL) 56, and CRL 60, CRLJ Subcommittee Chair Claire Carden .......ccceeeeeeeeviivrvvrneennnnn. 62
e ER 413, Court Rules Committee Chair Isham Reavis

(] APPROVE AMENDMENT TO RPC 1.11 PROPOSED BY THE COMMITTEE ON PROFESSIONAL ETHICS

0 APPROVE PROPOSED AMENDMENTS TO ADMINISTRATIVE LAW SECTION BYLAWS, Chair Eileen
Keiffer and Member Services & Engagement Manager Julianne Unite .......cccccevveeieiiiiinveeeenneeiennns 78

[1 2021 LEGISLATIVE PRIORITIES, Gov. PJ Grabicki and Legislative Affairs Manager Sanjay Walvekar-...

[] 2021 LEGISLATIVE REVIEW COMMITTEE RECOMMENDATIONS, Chair Brian Considine and
Legislative Affairs Manager Sanjay WalveKar.........cooviiiiiiiiiiiiiice et 98

(] APPROVE PROPOSED AMENDMENTS TO CHARTER OF THE TASK FORCE TEAM ADMINISTERING

XENIAL INVOLVEMENT WITH COURT APPOINTED BOARDS TO CHANGE THE MAKE-UP, Pres. Kyle
N ol VT o T=Y o X T 353

5:00PM - RECESS
SATURDAY, NOVEMBER 14, 2020
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9:00 AM — RESUME MEETING

BOARD WORKING SESSION

[] SETTING THE TABLE: PREPARING TO LEARN AND ENGAGE IN EQUITY WORK ..........cccecvrvrurnnnnen LM

] ANNOUNCE BASIS FOR EXECUTIVE SESSION PURSUANT TO RCW 42.30.110(1)(c) and (i) (if
needed)

EXECUTIVE SESSION (if needed)

RETURN TO PUBLIC SESSION

AGENDA ITEMS & UNFINISHED BUSINESS

[] BUDGET & AUDIT COMMITTEE ITEMIS .......cooiiiiuiietiieteiieieteeee et saese s s s v s s e s sseseneenas LM

e \WSBA Lease Discussion, Adam Chapman and Clay Nielsen, Jones Lang Lassalle
e FY 2020 Year-End Update
e 2022 & 2023 License Fee Discussion Continued, Treas. Dan Clark, Chair and Chief Financial

Officer Jorge Perez
12:00 PM - LUNCH

(] APPROVE CREATION OF AND CHARTER FOR AD-HOC COMMITTEE TO REVIEW THE CHARACTER &
FITNESS PROCESS, Gov. Brent Williams-RUth ...........c.cooiiiiiiiiiiiieecceeeeee e LM

[0 REGULATORY MATTERS, Chief Regulatory Counsel Renata Garcia

e First Read: Conforming Amendments to WSBA Bylaws, Articles Ill, IX, and Xl Re Pro Bono
Lol T I = {0 UUUPRt 358
e Approve Proposed Amendments to WSBA Admissions POlICY........ccccevveeriieiniienniieennieceen. 371

(1 FIRST READ: WSBA BYLAW AMENDMENTS, ARTICLE VI. RE GOVERNOR ELECTIONS, Volunteer
Engagement AdViSOr Paris EFIKSEN.......ciiiiuiiiiiiiiiee ettt e s s sbae e e s sanaee s 390

[] APPROVE EXECUTIVE DIRECTOR EMPLOYMENT CONTRACT, Pres. Kyle Sciuchetti
[] CONFIRM PRESIDENTIAL APPOINTMENTS, Pres. Kyle Sciuchetti........ccccooeevrveenrererieeicieeeeree LM

[J GOVERNOR ROUNDTABLE (Governors’ issues of interest)

4:00 PM - Adjourn

INFORMATION
LI Y=Y o T=Y =1 I [N (oY 0 =1 4o ] P 403
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2020-2021 Board of Governors Meeting Issues

JANUARY (Seattle)
Standing Agenda ltems:
o ABA Midyear Meeting Sneak Preview
o Client Protection Fund (CPF) Annual Report
o Access to Justice Board Annual Report
o Legislative Session Report
e FY2020 Audited Financial Statements
e WSBA Sections Annual Reports (Information)
e Financials (Information)

MARCH (Olympia)
Standing Agenda Items:
o ABA Mid-Year Meeting Report
e Legislative Report
e Financials (Information)
e Supreme Court Meeting

APRIL (Spokane)
Standing Agenda Items:
e Financials (Information)
o Office of Disciplinary Counsel Report (ED Report)

MAY (Seattle)
Standing Agenda Items:
e Legislative Report/Wrap-up
o Interview/Selection of WSBA At-Large Governor
e Interview/Selection of the WSBA President-elect
e WSBA APEX Awards Committee Recommendations
¢ Financials (Information)
e Office of Disciplinary Counsel Report (ED Report)

JULY (Portland, OR)
Standing Agenda ltems:
e Draft WSBA FY2022 Budget
e Court Rules and Procedures Committee Report and Recommendations
e WSBA Committee and Board Chair Appointments
e BOG Retreat
o Financials (Information)
o Office of Disciplinary Counsel Report (ED Report)

AUGUST (Bosie, ID)
Standing Agenda Items:
o \WSBA Treasurer Election
e Financials (Information)
o Office of Disciplinary Counsel Report (ED Report)

SEPTEMBER (Seattle)
Standing Agenda Items:
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e Final FY2022 Budget

e 2021 Keller Deduction Schedule

e WSBF Annual Meeting and Trustee Election
e ABA Annual Meeting Report

o Legal Foundation of Washington Annual Report
e Washington Law School Deans

Chief Hearing Officer Annual Report
Professionalism Annual Report

Report on Executive Director Evaluation
Financials (Information)

WSBA Annual Awards Dinner
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October 28, 2020

A Message of Gratitude:

People throughout our communities, state, nation, and world have been significantly and irretrievably impacted by
the Coronavirus pandemic. We have had to adjust and readjust all aspects of life to prioritize health and safety, and
our day to day lives might never look the same again. As legal practitioners, we have faced uncertainty, changes in
processes and procedures, and deep anxiety on how to safely and efficiently keep the wheels of justice turning,

during a time when many people—especially our vulnerable populations—need access to justice more than ever.

As one of my first acts as WSBA President, | want to officially recognize a group that has not only stood up bravely in
the face of so much uncertainty but has reached deeper and risen higher in their humanity to give even more of
themselves. This is a group of colleagues and community members who volunteer countless hours of their time and
expertise to uphold and uplift the integrity of the legal profession. | am speaking, of course, about our WSBA

volunteers.

We have more than 1,000 volunteers who are the backbone of the regulatory and professional services provided by
the state bar. They are the boots on the ground, tackling problems and providing resources through entities like the
Disciplinary Board, Legislative Review Committee, Client Protection Board, Pro Bono and Public Service Committee,
the 29 Sections and, so, so many more. When | first began volunteering with WSBA, | was surprised at how robust
this volunteer network is and how proud | was to be a part of an organization filled with people volunteering their
time and energy to improve our society, judicial system and the law. As | embark on my term as President, that
feeling has evolved into immense gratitude as | have witnessed the enormous difference our volunteers make each

and every day.

And | will say again: This is an unprecedented year, and our WSBA volunteers have responded in unprecedented
ways. They have transitioned their work and relationships to virtual processes while stepping up to do even more to

serve their fellow legal professionals and community members, who have desperately needed new legal resources



and problem-solving during the pandemic. It has been a big lift, but, | am inspired and hopeful for the future because

of the work | have seen our volunteers do in furtherance of the WSBA’s mission to champion justice.

On behalf of myself and the WSBA Board of Governors, to each and every one of our WSBA volunteers: | want to
express our sincere gratitude and recognition of your outstanding and extraordinary commitment to this profession
and the people we serve. Thank you. Thank you for adapting to this unprecedented time with grace and a steadfast
focus on the work to be done for the betterment of the legal profession. Thank you for your time, which was and is
now more so than ever, a precious resource. Thank you for your participation, for showing up with ideas and energy,
for joining together, and for engaging in such meaningful pursuits when the need to prioritize elsewhere can be so
great.

Thank you.

| am committed to recognizing your contribution to this organization and the public despite any restrictions the
Coronavirus pandemic might place upon us. That includes transmitting this letter of thanks through as many
channels as possible. This message will be read aloud at the November 2020 Board of Governors meeting, included

in the board meeting materials, posted online, and sent to our volunteer community.

With immeasurable gratitude,

Kyle D. Sciuchetti, President of Washington State Bar Association and on behalf of the Board of Governors



BOARD OF GOVERNORS SPECIAL MEETING

Minutes
Held Virtually
September 17-18, 2020

The meeting of the Board of Governors of the Washington State Bar Association (WSBA) was
called to order by President Rajeev D. Majumdar on Thursday, September 17, 2020 at 9:02 AM.
Governors in attendance were:

Hunter Abell
Sunitha Anjilvel
Daniel D. Clark
Peter J. Grabicki
Carla Higginson

Jean Kang

Russell Knight
Tom McBride
Bryn Peterson

Kyle D. Sciuchetti
Alec Stephens
Paul Swegle
Judge Brian Tollefson (ret.)
Brent Williams-Ruth

Also in attendance were Immediate Past President William D. Pickett, Gov-Elect Lauren Boyd,
Gov-Elect Brett Purtzer, Gov-Elect Mathew Dresden, Interim Executive Director Terra Nevitt,
General Counsel Julie Shankland, Chief Disciplinary Counsel Doug Ende, Chief Financial Officer
Jorge Perez, Chief Communications Officer Sara Niegowski, Interim Director Advancement Kevin
Plachy, Executive Administrator Shelly Bynum, Betsylew Miale-Gix (WSAJ), Nancy Hawkins
(Family Law Section), and James E. Macpherson (Washington Defense Trial Lawyers).

Appointment of Gov. Brent Williams-Ruth (link, link)

Gov. Stephens moved to elect Brent Williams-Ruth to fill the open seat representing
congressional district 8. Motion passed unanimously. Govs. Kang and Tollefson were not present.
Gov. Williams-Ruth was sworn in immediately by Chief Justice Debra Stephens.
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Strategic Goals (link, link)

Pres-Elect Sciuchetti addressed the purpose of developing a long-term strategy for the
organization. He introduced WSBA Strategy & Operations Manager Ana LaNasa-Selvidge to
facilitate the discussion. Pres. Majumdar read a public comment from Nancy Hawkins liaison from
the WSBA Family Law Section Executive Committee. Jim MacPherson also provided public
comment. Discussion followed including a review of other bar association goals; a discussion of
the overall process for developing goals, including gathering broader input and the development
of strategies; potential tension between serving the public and serving the members; and specific
suggestions for goals relating to access to justice, race equity, diversity and inclusion, access to
court records, WSBA facilities, and professionalism.

Gov. Clark suggested the following goals: (1) The Washington State Bar Association should
provide excellent resources to help all of its members achieve professional excellence and
success in the practice of law, in service to their clients and public and to champion justice. (2)
To uphold and elevate the standard of honor, integrity, and public confidence in the legal
profession. (3) To manage the business of the State Bar Association in a prudent, efficient and
cost-efficient manner. (4) To promote diversity, equity and inclusion in the legal system of
Washington and to promote access to justice and improved public confidence, trust and respect
of members of the public in our legal system and bar association.

Gov. Grabicki suggested an overall aspirational goal addressing access to justice, race equity, and
diversity and inclusion as well as two practical goals: 1) court records access and 2) WSBA
facilities. He also suggested reestablishing the Professionalism Committee.

Gov. Higginson moved for adoption of Gov. Clark’s proposed strategic goals for discussion
purposes. Gov. Grabicki moved to table to the end of the discussion. Motion to table passed 7-4.
Govs. Kang, Swegle, and Tollefson were not present for the vote.

Discussion continued about the process for developing goals and specific goal suggestions,
including fostering professional connections among the membership, and assisting the
membership and courts to move electronically.

The Board recessed from 10:41AM to 10:54AM.

Pres-elect Sciuchetti read a public comment from Dan Bridges. Manager LaNasa-Selvidge shared
her summary of the discussion so far. Discussion followed about specific goals including exploring
better investment of our cash reserves, attracting and retaining employees and strengthening
the workplace culture, separating diversity and inclusion from the access to justice work,
restoring a robust member services program, measuring member satisfaction, and the challenges
facing the organization. Pres-Elect Sciuchetti sought concerns about the list developed during the
meeting. No concerns were raised. The Board discussed next steps, including additional work by
the Strategic Planning Committee, additional Board discussion, and opportunity for member
input. Gov. Higginson withdrew her motion with the consent of the second. Pres-Elect Sciuchetti
indicated that the working paper would be sent to the Long Range Strategic Planning Committee
for additional development.
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https://link.videoplatform.limelight.com/media/?mediaId=6c66b82d36b7400499b52ac62b72d02f&width=530&height=360&playerForm=212355d9f4984d54a7e1dded104be4e0&embedMode=html&htmlPlayerFilename=limelightjs-player.js
https://link.videoplatform.limelight.com/media/?mediaId=608414e49c9d4da391850386bde35417&width=530&height=360&playerForm=212355d9f4984d54a7e1dded104be4e0&embedMode=html&htmlPlayerFilename=limelightjs-player.js

The Board recessed from 11:56AM to 1:02PM.

Approve Proposal to Annotate Minutes with Video Links (link)

Pres. Majumdar presented the consensus recommendation of the Executive Committee to
bookmark the meeting minutes with video links to allow members to observe the full discussions
of the Board. Discussion followed including the reason the issue was before the Board and the
challenges inherent in summarizing discussion. Gov. Grabicki moved for approval of the proposal.
Motion passed 10-1. Gov. Tollefson abstained from the vote. Govs. Kang and Peterson were not
present.

Consent Calendar (link)

Pres. Majumdar asked if anyone wished to remove an item from the consent calendar. No
requests were made. The consent calendar was approved unanimously. Govs. Higginson, Kang,
and Tollefson were not present for the vote.

President-Elect's Report on Board Retreat (link)

Pres-Elect Sciuchetti summarized the retreat that morning, which resulted in some work on draft
goals, which will be further developed by the Long Range Strategic Planning Committee and
circulated for comment.

President's Report (link)
Pres. Majumdar noted it was his last meeting and expressed his appreciation.

Executive Director's Report (link)

Executive Director Nevitt reported on the opportunities presented by a virtual workplace, equity
training to be conducted next year, the bar exam, and practice management guides. She also
introduced new Chief Regulatory Counsel Renata Garcia. Director Nevitt deferred to Chief
Communications Officer Sara Niegowski to present on plans to remotely celebrate the APEX
Award winners and the quarterly member sentiment survey. Discussion followed about
contingency planning for the February bar exam.

Member & Public Comment
There were no public comments.

Presentation on WSBA's Diversity, Equity & Inclusion Programming (link)

Equity & Justice Manager Diana Singleton and Equity & Justice Lead Paige Hardy presented on
the makeup, history, approach, and work of the WSBA's Equity & Justice Team, as well as the
WSBA's history of commitments to diversity, equity, and inclusion through the Diversity and
Inclusion Plan adopted in May 2013 and participation in the Alliance for Equal Justice and the
Race Equity and Justice Initiative. Discussion followed including a request that the slides be sent
to the Board, proposed next steps, member feedback about the work, consistency with GR 12.2,
the use of a public advisory board, the access to justice conference, and the focus of WSBA’s
equity work.
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https://link.videoplatform.limelight.com/media/?mediaId=c9fe8028ac614148a82ed3da7cccfc70&width=530&height=360&playerForm=212355d9f4984d54a7e1dded104be4e0&embedMode=html&htmlPlayerFilename=limelightjs-player.js
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https://link.videoplatform.limelight.com/media/?mediaId=6f130e5d4c404c3ab546b6ba0714cc67&width=530&height=360&playerForm=212355d9f4984d54a7e1dded104be4e0&embedMode=html&htmlPlayerFilename=limelightjs-player.js
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https://link.videoplatform.limelight.com/media/?mediaId=00dba67018814de490fb0ffd5345bc30&width=530&height=360&playerForm=212355d9f4984d54a7e1dded104be4e0&embedMode=html&htmlPlayerFilename=limelightjs-player.js

The Board recessed from 2:51PM to 3:02PM.

Reports of Standing or Ongoing BOG Committees (link)

Executive Committee. Pres. Majumdar reported on the most recent Executive Committee
meeting. He noted that his intent is for each entity to meet with the Executive Committee
annually and the Board on a three-year rotation. He also reported on the meeting-minutes
proposal, which the Board had adopted earlier in the meeting. Finally, he reported on the
Committee's discussion of a request to sign on to or draft an amicus brief in a matter regarding
pro se representation by parents and the committee's decision to wait and see if the Supreme
Court accepts cert in the case.

APEX Awards Committee. No update.

Personnel Committee. Gov. Stephens reported that the Committee approved a list of
investigators pursuant to the Board's anti-harassment policy. He noted there will be no further
actions this year and thanked the committee members. Pres. Majumdar noted that the ED
contract should be taken up by Personnel but that he and Pres-Elect Sciuchetti had not yet
finished their work. The Board heard a public comment from former Human Resources Director
Felix Neals. Discussion followed about the Executive Director job description.

Legislative Committee. Gov. Sciuchetti noted that the Committee would be working closely with
the Legislative Review Committee in the coming year.

Nominations Review Committee. Gov. Sciuchetti noted that the Committee will meet on
September 28.

Diversity Committee. Gov. Anjilvel reported on committee transitions.

Long-Range Planning Committee. Gov. Swegle shared his enthusiasm for the work done at the
retreat this morning and the idea of diversifying our WSBA footprint.

Member Engagement Workgroup. Treas. Clark reported that the Committee has not met recently
but will meet next year with new co-chairs.

Budget & Audit Committee. Treas. Clark referred to his detailed report in the materials, noted
the strong financial results this year, and thanked the outgoing committee members for their
service.

Judicial Information Systems Committee Request for Support for Adoption of Revisions to JISCR
13 (link)

Vicky Cullinane presented the JISC request for support for revisions to JISC Rule 13 in order to
address data sharing across court systems. Discussion followed regarding the current landscape
of data sharing. Gov. Grabicki moved to approve a comment supporting the change to the rule.
Gov. Stephens sought clarification on what the next steps will be. It was clarified that Pres-elect
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Sciuchetti would draft a letter of support using a template provided by Vicky Cullinane. Motion
passed unanimously with one abstention. Govs. Kang and Knight were not present for the vote.

Equity & Disparity Work Group Update (link)

Gov. Stephens, Chair of the workgroup reported that he anticipates the first meeting of the Work
Group will be in October, the first substantive report will occur in November 2020, and the group
will bring forth proposed rule changes no later than September 2022. He also reported on the
Work Group's membership, and thanked staff liaison Paige Hardy for her work.

Governor Liaison Reports (link)

Gov. Stephens reported on his work with the Civil Rights Law Section, which is hosting a virtual
concert and award ceremony. Honorees are Neil Fox & Lyla Silverstein, Rev. Harriet Walden, Ron
Ward, Mora Villapando, and Sandy Restreppo. Gov. Anjilvel reported on her participation on the
Race and Criminal Justice Task Force chaired by Profession Chang. She noted that the meetings
are open to all who are interested and that the group will meeting monthly. Gov. Williams-Ruth
encouraged anyone that has time next Friday to attend a public reinstatement hearing of the
Character & Fitness Board.

Budget & Audit Committee Matters

Approval of the 2021 Keller Deduction (link). Treas. Dan Clark referred to the materials and
General Counsel Shankland provided an overview of the proposal to set the Keller Deduction at
$3.85. She also explained the applicable standards, including the distinction between the
standard set forth in GR 12.2 and the Keller case standard. Treas. Clark moved to approve the
recommendation. Motion passed unanimously. Govs. Abell, Kang and Knight were not present
for the vote.

Approval of the Sections Administration Per-Member-Charge (link). Interim Director of
Advancement Kevin Plachy presented the proposal to set the Sections Per-Member-Charge at
$18.18, including the history of the charge, and an overview of restructuring that has allowed
WSBA to reduce the overall cost allocation to sections. He noted the need to keep an eye on
section membership numbers, which could impact the charge. Gov. Peterson moved for
approval. Discussion followed about section membership trends. Motion passed unanimously.
Gov. Kang was not present for the vote.

Presentation and Approval of the WSBA FY21 Budget (link). Chief Financial Officer Jorge Perez
presented the proposed FY 2021 Budget and the history of its development, including the
implementation of new budgeting and forecasting software. He noted that the budget reflects,
in error, the per-member-charge at $18.23 rather than $18.18 and the net change will be
approximately $9,000. Discussion followed including the impact of license fees, appreciation for
Treas. Clark, the nature of the budget shortfall, and the impact of moving to virtual meetings.
Gov. Stephens moved to adopt the budget. Motion passed 11-1 with one abstention. Gov. Kang
was not present for the vote. Discussion followed about how the loss reflected in the budget
relates to the reserves.
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https://link.videoplatform.limelight.com/media/?mediaId=ed63a6f90b754efa81a37c1df932e7dc&width=530&height=360&playerForm=212355d9f4984d54a7e1dded104be4e0&embedMode=html&htmlPlayerFilename=limelightjs-player.js
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Approval of the 2022 and 2023 WSBA Member License Fee (link). CFO Perez presented the
proposal to reduce the 2022 and 2023 license fees by $10 and the accompanying analysis.
Discussion followed about the fiscal impact, future dues increases, potential perceptions around
the decrease, uncertainty around the lease and impact of COVID19. Gov. Higginson moved to
reduce the attorney member dues from $458 to $448 per year for 2022 and 2023 and a pro rata
deduction for new attorney dues. Gov. Higginson moved to call the question and then withdrew
her motion to allow the next two governors in the queue to speak. Gov. Williams-Ruth moved to
table and then withdrew his motion to allow Gov. Higginson to renew her motion to call the
question. Motion to call the question failed to achieve a 2/3 majority, 8-5. Gov. Swegle was not
present for the vote. Gov. Sciuchetti moved to table the motion to the November meeting.
Discussion followed about the purpose of tabling. Motion passed 7-6. Gov. Swegle was not
present for the vote. Gov. Sciuchetti moved to table discussion on other license fees. Motion
passed 10-1 with one abstention. Govs. Peterson and Swegle were not present for the vote.

The Board recessed at 6:29PM and resumed at 9:00AM on Friday, September 18, 2020.

Annual Discussion with the Deans of Washington State Law School (link)

Dean Rooksby presented on behalf of Gonzaga Law School, including information about the
student body, noting that the current entering class is the most diverse ever. He also emphasized
his interest in collaborating with WSBA in examining the bar exam. Dean Barnes presented on
behalf of the University of Washington Law School. He shared his hope for the future and his
view that the multiple crises we are dealing with are an opportunity; reported that the law school
is more than 90% online; expressed appreciation for the opportunity to work collaboratively with
the law schools, WSBA, and the Court related to the bar exam and flagged that there are still
open questions about the February 2021 exam; reported that WLI activities had been curbed due
to the pandemic; and spoke to the diversity of UW Law School classes. Dean Clark presented on
behalf of Seattle University School of Law. She also expressed optimism and discussed the
challenges current graduates will face due to the circumstances around them; she described the
diversity of the incoming class; reported the law school is over 90% online and shared their
planning for spring; she also spoke to the collaboration on diploma privilege and the bar exam;
and race equity efforts at the law school. Discussion followed regarding enroliment trends, the
reasons for increased diversity in law school classes, mentorship, lack of summer employment
and learning opportunities, connecting law students and the bar, the influence law school have
on students, change in pursuit of racial equity, diploma privilege, disparate impacts of the bar
exam, and the cost of law school.

Approve Rule Changes Proposed by Civil Litigation Rules Revision Task Force (link)

Task Force Chair Dan Bridges presented the history of the project and the proposed rule changes
as provided in the materials. Discussion followed about removal of the cooperation requirement,
how changes might impact law school education, impact of the proposals on the cost of litigation,
and public input. The Board took public comment from Betsylew Miale-Gix, Jean Cotton, and Jim
MacPherson. Gov. Tollefson moved for approval of the proposed rules. Motion passed
unanimously. Govs. Abell and Kang were not present for the vote.

The Board recessed at 11:08AM and resumed at 11:13AM.
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MCLE Board Request for Support (link)

Chair Asia Wright presented the MCLE Board's proposal to amend APR 11 to require at least one
ethics credit per three-year reporting cycle in the area of equity, inclusion, and the mitigation of
implicit and explicit bias in the legal profession and the practice of law. Gov. Knight moved that
the Board support the MCLE Board's rule proposal. Discussion followed regarding the merits of
the proposal, ideas for program effectiveness, and providing the credits for free and existing
WSBA CLE programming. The Board took public comment from Bob Wayne, Dan Bridges, and
Betsylew Miale-Gix. Motion passed 11-2. Gov. Kang was not present for the vote. Gov. Higginson
moved that the CLE be provided by WSBA for free. Pres. Majumdar directed that the Board take
up the conversation later in the day and moved to the next agenda topic.

Approve Proposed RPC Amendment as Recommended by the Ad Hoc Committee to Investigate
Alternatives to Mandatory Malpractice Insurance (link, link)

Gov. Sciuchetti, Chair of the Committee introduced Professor Hugh Spitzer to present the
Committee's revised proposal to amend the Rules of Professional Conduct to require disclosure
of insufficient or lack of insurance to prospective clients and clients. Committee member Michael
Cherry reported that he reached out to several insurance companies and learned 80% of the
policies are wasting policies. Discussion followed about policy limits and resolution of claims and
the current proposal before the Court. The Board heard public comment from Bob Wayne. Gov.
Grabicki moved for approval of the proposed amendment. Discussion continued on the motion.
Gov. Knight moved to remove from the proposal paragraph (c)(3) and comment 10 relating to
ongoing notice requirements and to change the coverage limits from $250K/$500K to
$100K/S300K. Discussion followed on the motion to amend, including the issue of giving notice
when commencing a new matter for a client.

The Board recessed at 12:31PM and resumed the meeting at 1:00PM

Gov. Grabicki noted that he accepted Gov. Knight’s amendment as friendly. Motion passed
unanimously. Govs. Kang and Swegle were not present for the vote.

MCLE Board Request for Support (Continued) (link)

Gov. Higginson amended her motion to clarify that it was for WSBA to continue to offer the three
free CLE credits approved last year. Discussion continued regarding the fiscal impact. Pres.
Majumdar asked whether Gov. Higginson was amenable to tabling the agenda item to the
November meeting, when we might also know more from the Court. She indicated she was not.
Gov. Stephens moved to table to discussion to the November meeting. Gov. Stephens withdrew
his motion. Motion passed unanimously. Govs. Abell and Kang were not present for the vote.

Revised WSBA Meeting Resolution for Publication in Compliance with the Open Public Meetings
Act (link)

Gov. Sciuchetti moved for approval. Motion was approved unanimously. Govs. Abell and Kang
were not present for the vote.

Council on Public Defense Matters (link)
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Updated Performance Guidelines for Persistent Offender Cases. Professor Boruchowitz presented
the proposal of the Council to update the Performance Guidelines to provide guidance on
persistent offender cases, which were left out of the original guidelines. Gov. Williams-Ruth
moved for approval. Motion passed unanimously. Govs. Abell and Kang were not present for the
vote.

COVID Guidance for Public Defense Offices. Professor Boruchowitz presented the proposed
advice on reopening courts, which is intended to help interpret existing guidance in light of the
Covid pandemic. He noted that they sought input from the Criminal Law Section, which had no
concerns. Gov. Grabicki moved for approval. Motion passed unanimously with one abstention.
Govs. Abell and Kang were not present for the vote.

The Board recessed at 1:47PM and resumed at 2:00PM.

Approve Request to Increase Size of the Law Clerk Board (link)

Chief Regulatory Counsel Renata Garcia presented the proposal to increase the size of the Law
Clerk Board, including an overview of the regulatory framework for the Board and the Law Clerk
Program, growth of the program, and the fiscal impact. Gov. Grabicki moved for approval.
Discussion followed regarding the value of the program, the fiscal impact, the program Oregon
is developing, and reciprocal admission. Motion passed unanimously. Govs. Abell and Kang were
not present for the vote.

Washington State Bar Foundation Items (link)

Approve FY21 Trustee Appointments. Pres. Kristina Larry presented the annual report of the
Foundation as well as the FY21 trustee appointments. Gov. Anjilvel moved for approval of both
requests. Gov. Stephens asked that we bifurcate the motion. Gov. Anjilvel did not object. Motion
to approve the trustee appointments passed unanimously with one abstention. Govs. Abell,
Kang, and Knight were not present for the vote.

Approve Proposed Change to Funding Structure for the Powerful Communities Project. Pres.
Kristina Larry presented the proposed change the reasons for it. Motion to change the structure
for funding the project passed unanimously. Govs. Abell, Kang, and Knight were not present for
the vote.

The Board recessed from 2:30PM to 3:00PM.

President's Comments, Swearing in of New Governors and Officers, and Recognition of Outgoing
Governors (link, link)

Pres. Majumdar presented the President’s Award to former Governor James Doane, who was not
present. The new governors and officers were sworn-in by Chief Justice Stephens. Outgoing
governors and officers were recognized for their service.
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ADJOURNMENT
There being no further business, Pres. Majumdar adjourned the meeting at 4:09 PM on Friday,
September 18, 2020.

Respectfully submitted,

Terra Nevitt
WSBA Interim Executive Director & Secretary
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BOARD OF GOVERNORS SPECIAL MEETING
Minutes
Held Virtually
October 20, 2020
(video recording link)

The meeting of the Board of Governors of the Washington State Bar Association (WSBA) was
called to order by President Kyle Sciuchetti on Tuesday, October 20, 2020 at 12:00 PM. Governors
in attendance were:

Hunter Abell
Sunitha Anjilvel
Lauren Boyd
Daniel D. Clark
Matthew Dresden
Peter J. Grabicki
Jean Kang
Russell Knight
Tom McBride
Bryn Peterson
Brett Purtzer

Also in attendance were President-Elect Brian Tollefson, Immediate Past President Rajeev
Majumdar, Interim Executive Director Terra Nevitt, General Counsel Julie Shankland, Chief
Disciplinary Counsel Doug Ende, Director of Advancement Kevin Plachy, Equity & Justice Manager
Diana Singleton, Chief Financial Officer Jorge Perez, Chief Regulatory Counsel Renata Garcia,
Executive Administrator Shelly Bynum, Chief Communications and Outreach Officer Sara
Niegowski, and Nancy Hawkins (Family Law Section).

President Sciuchetti, Executive Director Nevitt, and Immediate Past President Rajeev Majumdar
made opening remarks. Pres. Sciuchetti read remarks submitted by Gov. Higginson, who was not
present for the meeting.

Listening Session with Leaders, Representatives of and Members of Minority Bar Associations
The Board heard remarks from Michelle Su, President of the Korean American Bar Association;
Serin Ngai, President of the Asian Bar Association of Washington; James Johnson, President of
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the Loren Miller Bar Association; Prof. Robert Chang, Director of the Korematsu Center at the
Seattle University School of Law; Vanessa Arno Martinez, President of the Latina/o Bar
Association of Washington; Nancy Pham, President of the Vietnamese American Bar Association
of Washington; and Joshua Treybig, President of the QLaw Association.

Dialogue & Board of Governors Response

Pres. Sciuchetti referred to the letter that he, Immediate Past Pres. Majumdar, and Treas. Clark
had sent in response to the open letter signed Washington Minority Bar Associations, expressed
appreciation, and invited dialogue. Comments were made by Executive Director Nevitt, Gov.
Sunitha Anjilvel, and Gov. Jean Kang. The Board heard comments from President-Elect of the
South Asian Bar Association of Washington Rania Rampersad.

ADJOURNMENT
There being no further business, Pres. Sciuchetti adjourned the meeting at 1:00 PM on Tuesday,
October 20, 2020.

Respectfully submitted,

Terra Nevitt
WSBA Interim Executive Director & Secretary

20



TO: WSBA President, President-Elect, Immediate Past President, and Board of Governors

FROM: Terra Nevitt, Interim Executive Director
DATE: November 14, 2020

RE: Resolution to Adopt Schedule of Public Meetings

ACTION: Approve Resolution adopting schedule of public meetings to file with Code Reviser in
compliance with the Open Public Meetings Act.

The Open Public Meetings Act provides that the governing body of a public agency shall provide the time for
holding regular meetings by ordinance, resolution, bylaws, or by whatever other rule is required for the conduct of
business of that body. [RCW 42.30.070] The schedule, including the time and place of the regular meetings, shall
be filed with the code reviser on or before January or each year for publication in the Washington State Register.
[RCW 42.30.075] This resolution contains the required information for filing with the code reviser. After the Board
adopts this Resolution and it is filed with code reviser, the Board will be able to have regular, rather than special
meetings.
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MEMORANDUM

To: WSBA President, President-Elect, Immediate Past President, and Board of Governors
From: Terra Nevitt, Interim Executive Director
Date: November 14, 2020

ACTION: Approve Resolution adopting schedule of public meetings to file with Code Reviser in
compliance with the Open Public Meetings Act.

The Open Public Meetings Act provides that the governing body of a public agency shall provide
the time for holding regular meetings by ordinance, resolution, bylaws, or by whatever other rule
is required for the conduct of business of that body. [RCW 42.30.070] The schedule, including the
time and place of the regular meetings, shall be filed with the code reviser on or before January or
each year for publication in the Washington State Register. [RCW 42.30.075] This resolution
contains the required information for filing with the code reviser. After the Board adopts this
Resolution and it is filed with code reviser, the Board will be able to have regular, rather than special
meetings.
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RESOLUTION ADOPTING SCHEDULE OF REGULAR MEETINGS OF THE

WASHINGTON STATE BAR ASSOCIATION BOARD OF GOVERNORS

Whereas, RCW 2.48.050 authorizes the Board of Governors to adopt rules
concerning annual and special meetings; and

Whereas, WSBA Bylaws Article VII.B.8 provides that each bar entity will set
regular and special meetings as needed;

Whereas, due to Washington state and King County emergency orders in

response to the COVID-19 public health emergency, all meetings will be conducted

virtually, pursuant to the Governors Proclamation 20-28;

NOW, BE IT RESOLVED THAT on November 14, 2020, the Washington State
Bar Association Board of Governors adopts this 2021 Meeting Schedule and
directs the Executive Director to file this Resolution with the Code Reviser.

Day(s) Date(s) Start Location Description of
Time Meeting
Tuesday January 5, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Wednesday | January 6, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Wednesday | January 6, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Friday January 8, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Saturday January 9, 2021 10:00 AM | WSBA Washington Young
Seattle, WA | Lawyers Committee
Monday January 11, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
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Tuesday January 12, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Thursday — | January 14-15, 9:00 AM | WSBA Board of Governors
Friday 2021 Seattle, WA | Meeting
Tuesday January 19 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | January 20, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Monday January 25, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Wednesday | January 27,2021 | 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | January 27, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Tuesday February 2, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Friday February 5, 2021 10:00 AM | WSBA Law Clerk Board
Seattle, WA
Friday February 5, 2021 10:00 AM | WSBA Committee on
Seattle, WA | Professional Ethics
Tuesday February 9, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Monday February 15, 2021 | 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
Tuesday February 16, 2021 | 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | February 17, 2021 | 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Friday February 19,2021 | 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Monday February 22,2021 | 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Saturday February 27,2021 | 9:00 AM | WSBA Member
Seattle, WA | Engagement

Workgroup
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Saturday February 27,2021 | 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Monday March 1, 2021 9:00 AM | WSBA BOG Executive
Seattle, WA | Committee
Tuesday March 2, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Friday March 5, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Monday March 8, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
Tuesday March 9, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Saturday March 13, 2021 10:00 AM | WSBA Washington Young
Seattle, WA | Lawyers Committee
Monday March 15, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Tuesday March 16, 2021 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | March 17, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Thursday — | March 18-19, 2021 | 9:00 AM | Hotel RL Board of Governors
Friday Olympia, Meeting
WA
Friday March 19, 2021 9:00 AM | Temple of | Board of Governors
Justice Meeting with
Olympia, Supreme Court
WA
Wednesday | March 24, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | March 24, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Monday March 29, 2021 9:00 AM | WSBA BOG Executive
Seattle, WA | Committee
Tuesday April 6, 2021 1:00 PM | WSBA Pro Bono and Public

Seattle, WA

Service Committee
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Friday April 9, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Friday April 9, 2021 10:00 AM | WSBA Committee on
Seattle, WA | Professional Ethics
Monday April 12, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
Tuesday April 13, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Friday — April 16-17, 2021 | 9:00 AM | Davenport | Board of Governors
Saturday Hotel Meeting
Spokane,
WA
Monday April 19, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Tuesday April 20, 2021 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | April 21, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | April 21, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Wednesday | April 21, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Monday May 3, 2021 9:00 AM | WSBA BOG Executive
Seattle, WA | Committee
Tuesday May 4, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Friday May 7, 2021 11:00 AM | WSBA Law Clerk Board
Seattle, WA
Friday May 7, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Saturday May 8, 2021 10:00 AM | WSBA Washington Young
Seattle, WA | Lawyers Committee
Monday May 10, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures

Committee
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Tuesday May 11, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Monday May 17, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Tuesday May 18, 2021 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | May 19, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Thursday — | May 20-21, 2021 9:00 AM | WSBA Board of Governors
Friday Seattle, WA | Meeting
Wednesday | May 26, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | May 26, 2021 1:00 PM | WSBA Budget and Audit
Committee
Tuesday June 1, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Friday June 4, 2021 10:00 AM | WSBA Committee on
Seattle, WA | Professional Ethics
Tuesday June §, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Monday June 14, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
Tuesday June 15, 2021 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | June 16, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Friday June 18, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Monday June 21, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Wednesday | June 23, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | June 23, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
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Monday June 28, 2021 9:00 AM | WSBA BOG Executive
Seattle, WA | Committee
Tuesday July 6, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Wednesday | July 7, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | July 7, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Friday July 9, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Monday July 12, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
Tuesday July 13, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Thursday July 15, 2021 9:00 AM | Hilton Board of Governors
Portland Retreat
Downtown
Portland,
OR
Friday — July 16-17, 2021 9:00 AM | Hilton Board of Governors
Saturday Portland Meeting
Downtown
Portland,
OR
Saturday July 17, 2021 10:00 AM | Hilton Washington Young
Portland Lawyers Committee
Downtown
Portland,
OR
Monday July 19, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Tuesday July 20, 2021 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
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Wednesday | July 21, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Monday August 2, 2021 9:00 AM | WSBA BOG Executive
Seattle, WA | Committee
Tuesday August 3, 2021 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Friday August 6, 2021 12:00 PM | WSBA Law Clerk Board
Seattle, WA
Monday August 9, 2021 9:30 AM | WSBA Court Rules and
Seattle, WA | Procedures
Committee
Tuesday August 10, 2021 12:00 PM | WSBA Diversity
Seattle, WA | Committee
Wednesday | August 11, 2021 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Wednesday | August 11, 2021 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
Friday August 13, 2021 10:00 AM | WSBA Council on Public
Seattle, WA | Defense
Monday August 16, 2021 12:00 PM | WSBA BOG Personnel
Seattle, WA | Committee
Tuesday August 17, 2021 12:00 PM | WSBA Board Nominations
Seattle, WA | Committee
Wednesday | August 18, 2021 12:00 PM | WSBA Editorial Advisory
Seattle, WA | Committee
Friday — August 20-21, 9:00 AM | TBD Board of Governors
Saturday 2021 Boise, ID Meeting
Friday August 27, 2021 10:00 AM | WSBA Committee on
Seattle, WA | Professional Ethics
Tuesday August 31, 2021 9:00 AM | WSBA BOG Executive
Seattle, WA | Committee
Monday September 6, 2021 | 9:00 AM | WSBA Member
Seattle, WA | Engagement
Workgroup
Monday September 6, 2021 | 1:00 PM | WSBA Budget and Audit
Seattle, WA | Committee
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Tuesday September 7, 2021 | 1:00 PM | WSBA Pro Bono and Public
Seattle, WA | Service Committee
Saturday September 11, 10:00 AM | WSBA Washington Young
2021 Seattle, WA | Lawyers Committee
Monday September 13, 9:30 AM | WSBA Court Rules and
2021 Seattle, WA | Procedures
Committee
Tuesday September 14, 12:00 PM | WSBA Diversity
2021 Seattle, WA | Committee
Wednesday | September 15, 12:00 PM | WSBA Editorial Advisory
2021 Seattle, WA | Committee
Friday September 17, 10:00 AM | WSBA Council on Public
2021 Seattle, WA | Defense
Monday September 20, 12:00 PM | WSBA BOG Personnel
2021 Seattle, WA | Committee
Tuesday September 21, 12:00 PM | WSBA Board Nominations
2021 Seattle, WA | Committee
Thursday — | September 23-24, |9:00 AM | WSBA Board of Governors
Friday 2021 Seattle, WA | Meeting
Saturday November 13, 10:00 AM | WSBA Washington Young
2021 Seattle, WA | Lawyers Committee

Adopted by the Board of Governors on November 14, 2020.

Kyle Sciuchetti, President
Washington State Bar Association
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TO: WSBA Board of Governors
FROM: Interim Executive Director Terra Nevitt
DATE: November 4, 2020

RE: Executive Director’s Report

COVID19 Response

The WSBA Coronavirus Internal Task Force (“Internal Task Force”) has continued working to deliver resources and
programs to support WSBA members and the public during these unprecedented times. Please review WSBA's
COVID19 Resource Page at https://www.wsba.org/for-legal-professionals/member-support/covid-19 for complete
information.

As we enter the ninth month of our pandemic response, the WSBA Coronavirus Response Task Force (“External Task
Force”) has worked collaboratively with the Internal Task Force to create an online survey for WSBA members. The
purpose of the survey is to better inform WSBA on the impact of the pandemic on the legal profession. The survey
(link available at wsba.org) is open through November 25, and we are encouraging all members to participate. We
will publish the results of the survey on the WSBA COVID Resource Page (link above) and analyze the responses to
identify areas where WSBA might provide increased support to legal professionals as they seek to serve the public
while continuing to navigate this global pandemic.

“Summer” Bar Exam Results & February Bar Exam Update

Congratulations to the 14 candidates who passed the September attorney bar exam with an overall pass rate of
37.8% (see attached). This exam is a significant outlier in terms of the small number of exam takers due to 571
registered bar exam applicants opting for diploma privilege as permitted by the Washington Supreme Court’s order,
dated June 12, 2020. The LPO and LLLT exams were not held in September. Note that WSBA publishes the names of
applicants who pass licensure examinations as permitted under APR 4 and required by Board of Governors policy.
Passing a licensure examination does not provide authorization to practice law. Likewise, opting for diploma privilege
does not automatically provide authorization to practice law.

Our admissions team is currently working through approximately 320 February exam applications while processing
20-30 licensure applications per week for an average processing time of 2-3 weeks. This process is largely manual
and the team has had to adapt to doing the entire process electronically. This year we are transitioning to a fully
online application system, which should eliminate paper applications and expedite the application process. The
admissions team is also exploring a remote option for the February exam in lieu of an in-person exam. | can’t say
enough in appreciation for all that this team has done to adapt in this difficult time for all of us, including applicants.

2021 Licensing Update

Online licensing opened on November 2. We will mail 19,281 license renewal packets this week, and 21,940 licensed
legal professionals are signed up for paperless renewal—totaling 41,221. Members experiencing financial challenges
can opt for a payment plan over several months, and the Hardship Exemption may now be used up to two times.
The Armed Forces Exemption is also available to those who qualify. Additionally, pro bono status members who
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completed at least 30 hours of pro bono service with a qualified legal services provider in the prior year will have
their license fee waived. Detailed information may be found on the License Renewal page.

Draft Rules for Discipline and Incapacity (RDI) Submitted to Court

As reported to the Board periodically, since July 2017 an internal workgroup of WSBA employees from the Office of
Disciplinary Counsel, Office of General Counsel, and Regulatory Services Department have been drafting a new set
of disciplinary procedural rules for all license types. Following review of the draft by representatives of a variety of
external stakeholders (including Governor Hunter Abell and Clerk of the Supreme Court Susan Carlson) and
incorporation of suggested revisions, the draft rules were submitted to the Supreme Court on October 14. A copy of
the submission and information about its status is available on our website at https://www.wsba.org/news-
events/latest-news/news-detail/RDI.

Minority Bar Association Scholarship Grants Update

As | reported in my July report, the Diversity Committee approved returning $16,500 of unspent FY20 funds gifted
by the Washington State Bar Foundation that were not spent due to fewer events and related travel. The Foundation
trustees unanimously agreed to fulfil the Committee’s suggestion that the Foundation use the money to support
MBA scholarships targeted to underrepresented law students and recent law graduates acknowledging that many
MBAs were forced to cancel their annual fundraising events which raise support for these scholarships. The funds
were ultimately distributed evenly among all of the MBAs who applied and met the criteria. The MBAs who received
funds are the Asian Bar Association of Washington, the Korean Bar Association of Washington, the Latino/a Bar
Association of Washington, the Loren Miller Bar Association, QLAW, the South Asian Bar Association of Washington,
the Vietnamese-American Bar Association of WA, and the Washington Attorneys with Disabilities Association.

The MBAs shared with us that because of these funds, they will be able to support law students and recent graduates
with very real needs. One MBA shared, “Previous recipients have been first generation immigrants, refugees, first
generation law students, and people of color with very limited professional connections and often very challenging
financial circumstances. Our experience has been that even a small award goes a long way to helping these students
graduate, making them feel visible and appreciated, and encouraging them to participate and share their skills and
their voices in the broader legal community.”

Closing Out Pro Bono Month

October was Pro Bono Month. WSBA honored the month with a pro bono focus in the October issue of Bar News
and a special email signature intended to raise awareness about pro bono and direct folks to pro bono opportunities
around the state. Additionally, the Pro Bono and Public Service Committee worked with WSBA’s CLE team to deliver
a free CLE entitled, entitled “Serving Low-Income Clients at the Intersection of Family Law and Structural Poverty”
as part of the Legal Lunchbox series. Finally, Pres. Sciuchetti and | were honored to join King County Councilmember
Reagan Dunn and representatives from the Eastside Legal Assistance Program, the Washington State Pro Bono
Council, the Unemployment Law Project, the Tenant Law Center, and the Equal Justice Coalition to present the
Council’s proclamation honoring pro bono. Although we celebrate in October, the need for pro bono is year-round.
WSBA members can find opportunities to serve here: https://www.wsba.org/connect-serve/volunteer-
opportunities/psp.
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Update on Executive Leadership Team Positions

As you know from my email on October 13, after serving in the interim role for 18 months, Kevin Plachy has accepted
the permanent position of Director of Advancement. Kevin has performed exceptionally during this interim period,
most notably his leadership on the internal and external COVID Task Forces. Kevin has built strong relationships
across the organization and externally that make him an effective organizational leader.

Additionally, having spent the last three months working with Jeff Turner and Praxis HR to evaluate our human
resources function, we are now moving forward to recruit and hire a Director of Human Resources/Chief Culture
Officer. The addition of “Chief Culture Officer” to the title is meant to attract a candidate that will be adept at
managing the nuts and bolts of benefits administration, recruitment, and talent management as well as using all
these levers too help us build and maintain a positive workplace culture. Chief Culture Officer is an increasingly
recognized role in many organizations and communicates something important - that having a healthy workplace
culture is a top priority. Praxis HR has also supported us to conduct a Staff Climate Survey, which will provide our
new HR Director an excellent roadmap for the next few years.

Staff Climate Survey

As | reported in my email on August 24, we have engaged Praxis HR to conduct a staff climate survey. We expect to
roll out the results to the Board and employees over the next few weeks. WSBA’s last climate survey was conducted
in 2016. In the Board’s September brainstorming session, the Board identified improved workplace culture as a
potential goal, and this survey should provide useful information about how to achieve that goal.

Updating our Social Media Guidelines

2009—2009! That was the approval date of our most recent guidelines for social media, and, as we all know, 11
human years is equivalent to 1 gazillion tech years. It was certainly time for an update, and we are pleased to present
the new and modernized guidelines (attached) that reflect several months of research about national best practices
for bar organizations and public agencies as well as a pilot of the new Social Media Editor Agreement (attached) with
the Washington Young Lawyers Committee (WYLC). As part of the update, we looked at our own historical processes
and discovered that the original 2009 guidelines were adopted by the Board of Governors; however, as we
systematically go through our current board policies to catalogue and modernize them, we are transitioning any that
are guidelines or procedures to a different, operational index—and that has been our process to modernize and
rehouse the Social Media Guidelines. The most significant shift under the new guidelines is to allow authorized
volunteers from WSBA entities to partner with WSBA’s social media coordinator to directly post content as co-editors
of their entities’ social media accounts. We believe—and have experienced in practice—that the guidelines and
editor agreement strike the right balance between accountability/oversight for WSBA’s official communication
channels and collaborative partnership with leaders of WSBA entities who want to use modern tools to engage
members.

Updating our Platform for Recorded Meetings to Improve Access and Save Resources

Prompted by an inquiry from a WSBA member, we have been exploring and are now ready to transition the hosting
of Board meeting recordings to YouTube. We intend to purchase a premium account, which will allow us to share
meeting recordings ad-free. Because we can maintain a vast library of recordings at no additional cost, we anticipate
this move saving us a small amount of money over our current vendor, which charges us to host and view the
recordings. In addition to saving costs, moving to YouTube will increase access by allowing us to keep a more robust
library of recordings available for viewing. Currently we only maintain a library of one year’s worth of recordings.
Additionally, YouTube has a built-in closed captioning feature and is a platform that many folks are familiar with and
used to navigating. We intend to begin the transition later this month.
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APEX Awards Ceremony

You all recently received an update and invitation to WSBA's live, online 2020 APEX Awards ceremony at 7 p.m.

Friday, Dec. 4. Please tune in to be inspired!

September Bar Exam Results (attached)
Social Media Guidelines & Agreement (attached)

Litigation Update (attached)

Media Contacts Report (attached)
WSBA Demographics Report (attached)
Other Informational Items
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14 Candidates Pass September 2020 Washington State Bar Exam

SEATTLE, WA [October 17, 2020] — The Washington State Bar Association (WSBA) announced that 14 candidates
passed the Uniform Bar Exam administered in September 2020. Administered over a two-day period, the Exam is a
substantive law exam for those interested in becoming licensed in Washington to practice law as a lawyer, and
includes multiple choice, essay and performance questions. The other required component of the Washington
Bar Exam is an exam on professional responsibility (the Multistate Professional Responsibility Exam or MPRE).
Completion of a separate online educational component with accompanying online exam addressing specific areas
of Washington law (the Washington Law Component) is also required to qualify for admission. The WSBA will
recommend successful candidates who also have passed a character and fitness review and completed other pre-
licensing requirements to the Washington Supreme Court for entry of an order admitting them to the practice of
law in Washington as a lawyer.

See the full pass list on our website. Passage percentages are given below.
September 2020 Washington State Bar Exam Statistics:

Overall Pass Rates

Applicant Type Pass Fail Total Pass Rate
ABA-JD 8 1 9 88.9%
APR 6 Law Clerk 1 2 3 33.1%
U.S. Attorneys 0 0 0 0.0%
Foreign/LLM Graduate 5 20 25 20.0%
Foreign Common Law Attorney 0 0 0 0.0%
Non-ABA JD/ABA LLM 0 0 0 0.0%
Total 14 23 37 37.8%
First Time
Applicant Type Pass Fail Total Pass Rate
ABA-JD 8 1 9 88.9%
APR 6 Law Clerk 0 0 0 0.0%
U.S. Attorneys 0 0 0 0.0%
Foreign/LLM Graduate 3 7 10 30.0%
Foreign Common Law Attorney 0 0 0 00.0%
Non-ABA JD/ABA LLM 0 0 0 00.0%
Total 11 8 19 57.9%


http://www.wsba.org/

Repeaters

Applicant Type Pass Fail Total Pass Rate
ABA-JD 0 0 0 0.0%
APR 6 Law Clerk 1 2 3 33.3%
U.S. Attorneys 0 0 0 00.0%
Foreign/LLM Graduate 2 13 15 13.3%
Foreign Common Law Attorney 0 0 0 0.0%
Non-ABA JD/ABA LLM 0 0 0 0.0%
Total 3 15 18 16.7%

The average UBE score total was 258. The required passing score was 266.

About the Washington State Bar Association

The WSBA is authorized by the Washington Supreme Court to license over 40,000 lawyers and other legal professionals in
Washington. In furtherance of its obligation to protect and serve the public, the WSBA both regulates lawyers and other
licensed legal professionals under the authority of the Court and serves its members as a professional association — all
without public funding. The WSBA’s mission is to serve the public and the members of the Bar, to ensure the integrity of the
legal profession, and to champion justice.

HHe#H

Contact: Jennifer Olegario, WSBA Communications Manager
206-727-8212; jennifero@wsba.org
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COMM 502: WSBA Social Media Guidelines and Protocol

Adoption Date: 10/18/2020, Executive Leadership Team

The Washington State Bar Association includes social media in its overall communication strategies

to promote awareness and use of its programs, to facilitate member-to-member engagement, and to provide an opportunity
for the organization to listen to the trends and concerns raised by the membership, parties with special interests and concerns
about the administration of justice and the practice of law, and members of the general public.

Purpose: To connect with and inform Washington State Bar Association members and other social media followers, as a
primary source of news and information using a strategic mix of legal news and engaging content.

Goals:

e Drive awareness for the WSBA brand and its mission;
e Engage new and existing audiences in real time;
e Generate goodwill and credibility for WSBA’s commitment to members and the public.

WSBA employees and authorized volunteers responsible for managing the Bar’s social media platforms are expected to
represent the organization and the legal profession well and to exercise good judgment at all times. (These guidelines do not
extend to personal use of personal social media in a way that is not identified with the WSBA.) At a minimum, WSBA staff and
authorized volunteers who act as editors and administrators of WSBA social media platforms are expected to:

e Beresponsible. Editors and administrators of WSBA’s social media platforms are personally responsible for material
they post.

e  Carefully consider content. What they publish will be widely accessible for some time and, in some cases, indefinitely.
All statements must be true and not misleading. Editors and administrators must not post information about
themselves or others that might reasonably be expected to be private in nature. They must keep posts relevant to the
organization’s mission and goals.

e Be known. Administrators and editors must use their real names and, if relevant, their role or interest in the topic
being discussed. When appropriate, they should make it clear they are speaking for themselves and not on the
organization’s behalf.

e Becivil and respectful. While it is acceptable to disagree with others, comments should not include defamatory,
libelous, or damaging innuendo. The use of abusive, threatening, offensive, obscene, explicit, or racist language is
prohibited, as is the posting of illegal material.

e Be accurate. If an administrator or editor makes a mistake, they should admit it and quickly provide the correct
information; and, if appropriate, modify an earlier post to make it clear they have corrected an error.

¢ Berelevant and add value to the conversation. Administrators and editors should write about what they know;
information adds value to a conversation if it contributes to the legal community’s knowledge or skills, improves the
legal system or the public’s understanding of the legal system, or builds a sense of community.

¢  Follow copyright and fair use laws. Administrators and editors must give proper credit for work done by others. They
must ensure the right to use material with attribution before publishing. It is preferable to link to others’ work rather
than reproducing it. They should not use any material that may be proprietary in nature. They must recognize the

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
800-945-WSBA | 206-443-WSBA | questions@wsba.org | www.wsba.org
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potential professional and legal consequences of any failure to follow applicable laws governing the use of others’
materials.

*  Protect proprietary and client information. Editors and administrators must not discuss or misuse proprietary or
confidential information and follow all professional and ethical rules governing the disclosure of information shared
with you by clients. When in doubt, leave it out.

¢ Not endorse political positions contrary to GR 12.1. The activities of WSBA are defined by Washington Supreme Court
rules (GR 12.1), and those rules apply to social networking activity as well as a variety of other activities. Across social
media platforms, WSBA and its entities (sections, boards, committees, etc.) need to avoid even the appearance that
they directly or indirectly:

0 Take positions on issues concerning the politics or social positions of foreign nations;

0 Take positions on political or social issues which do not relate to or affect the practice of law or the
administration of justice; or

O Support or opposes, in an election, candidates for public office.

e Refrain from political activities. Political activities including but not limited to endorsements or advocacy are not
appropriate on the WSBA's social media platforms.

e  Comply with the WSBA Rules governing lawyer conduct. When posting content to any social media site,
administrators and editors must comply with all requirements of the WSBA Rules of Professional Conduct.

e Do not violate antitrust laws. Antitrust laws prohibit postings that encourage or facilitate agreements between WSBA
members of different firms concerning the following, as they pertain to legal services: prices, discounts, or terms or
conditions of sale; salaries; profits, profit margins, or cost data; market shares, sales territories, or markets; allocation
of customers or suppliers; or any other term or condition related to competition.

e Abide by all social networks’ terms of use. By joining a particular social network, administrators and editors agree to
abide by that network’s terms of use. Review those terms carefully before agreeing to participate.

In accordance with the above expected behaviors and responsibility, all WSBA volunteers will sign a WSBA Social Media Editor
agreement prior to being authorized to act in an official WSBA capacity. The WSBA will actively monitor all of its social media
sites and take appropriate action to enforce these guidelines.

Code of Conduct: The WSBA welcomes comments, replies, and other interaction to its posts via social media channels and to
share content directly related to the program. All content posted on WSBA social media platforms is expected to be relevant
and respectful.

Inappropriate Comments: The WSBA has the right to delete any inappropriate content from its social media platforms,
including but not limited to: irrelevant content, redundant content, hateful content, malicious content, uncivil or disrespectful
content, attacks or complaints against an individual, financial solicitations, endorsements of a political candidate or party,
opposition to a political candidate or party, and content that violates the social media platforms’ terms of use, codes of
conduct, or other policies. Content that violates a platform’s policies may also be reported through the platform’s oversight
procedures. Repeated inappropriate comments will result in the user being blocked.

Disclaimer: Regarding content posted by outside social-media users (i.e., not WSBA staff or authorized volunteers serving as
account editors and administrators), the WSBA accepts no liability or responsibility whatsoever for the contents of any target
site linked from its social media accounts. The WSBA also accepts no responsibility or liability for any data, text, software,
music, sound, photographs, images, video, messages, or any other materials or content whatsoever generated by users (i.e.,
not WSBA staff or authorized volunteers serving as account editors and administrators) and publicly posted via its social media
accounts.

The WSBA reserves the right to modify, change or revoke this policy at any time.

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
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SOCIAL MEDIA EDITORS AGREEMENT FOR WSBA ENTITIES
(companion to COMM 502 Guidelines)

As a condition of using a social media account as an editor or administrator to represent a WSBA entity, |
understand and adhere to the following:

e | will use the social-media account(s) to communicate in a professional, courteous, and
respectful manner. All communication will be related only to the WSBA entity’s business. | will
not include any of my personal viewpoints, but will communicate as the collective voice of the
WSBA entity.

e | will aspire to be honest and open in all communications. | will communicate in ways that
encourage others to engage. There will be no personality or character attacks. | will provide a
dispassionate, neutral presentation of facts.

e | have reviewed and agree to WSBA's Social Media Guidelines. | have also reviewed and will
adhere to all rules pertaining to GR 12 and GR12(c), including the prohibition on political

endorsements, ads, or speeches.

e Insupport of WSBA’s Photo and Video Release Procedures (see attached), | will obtain written
or verbal permission in advance from people in the images, videos, and livestreams | post. | will
also be mindful of representing members in a professional capacity, such as avoiding images,
videos, or livestream events that include alcohol.

e | will work closely with my WSBA liaison and WSBA's social media and communications staff,
who have ultimate responsibility for compliance and who retain the right to edit or delete posts

and comments at their discretion upon violation of this agreement or WSBA’s Social Media
Guidelines.

| have read and understand the terms above.

(date)

Adopted: 10/18/2020 by Executive Leadership Team
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PHOTO AND VIDEO RELEASE PROCEDURES

WSBA recognizes each individual’s property right in the use of his or her photograph, voice, and likeness
in many situations. Therefore, these procedures outline WSBA employees’ responsibility to obtain
written or oral and express or implied consent before publishing an individuals’ likeness via photo or
video on any of its media channels. To minimize risk, WSBA will err on the side of obtaining permission
whenever possible.

PERMISSION STANDARDS FOR WSBA PUBLICATIONS

For printed publications such as NWLawyer magazine, newsletters, and
program/event/organizational promotional materials, WSBA will obtain written permission from
individuals in photos and videos. The responsibility for ascertaining permission ultimately resides
with the editor or designer of the publication; this will usually mean the editor/designer asks the
WSBA colleague who provides the image/video or who has a relationship with the people in the
photo/video to secure written permission if it has not been granted ahead of time. The
editor/designer will keep a copy of the written permission—be it a copy of an email
correspondence, permission form, or some other form—in the same working/archival folder for
the publication as the picture file is stored.

For electronic channels such as the WSBA website, blog, and social media, WSBA will obtain and
document at least express oral permission for publishing a photo or video. Written permission is
still best, but clear indication of express oral permission provided the overall context will suffice
(for instance, a group shot to promote a program where the photographer has clearly stated the
purpose for the photo, all people in the photo have their photos already published for the public
in conjunction with the program, and the program manager has given written consent). The
responsibility for ascertaining permission ultimately resides with the editor or person posting to
the online channel; this will usually mean the editor/poster asks the WSBA colleague who
provides the image/video to certify they obtained, at least, express oral permission. If WSBA
receives a complaint or concern from a person regarding his/her image published on an electronic
WSBA channel, we will remove the image as soon as possible while the matter is sorted out.

BEST PRACTICES

The best way to minimize risk when publishing photos and videos is to aim for “no surprises;”
toward that end, anyone with final publishing control should try to send the final layout (including
selected photo and verbiage) to the people included in the photo/video ahead of publication. This
is true even when permission has been cleared ahead of time en masse for an event. This is
especially important when the focus is on one or two individuals (rather than a large group)
and/or some time has passed since the event. A good test is to ask oneself: Would | want to be
notified and see the picture ahead of publication?
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PROCEDURES FOR OBTAINING PRIOR PERMISSION

To minimize risk and facilitate publication, WSBA will strive to be proactive in obtaining photo and
video permissions at its events. Therefore, when developing a program where there is advance
knowledge of photography or video, WSBA employees should ensure the following opt-in
language is used at the point of registration. The point of registration could be through the online
store (i.e. Personify) or through a more manual process but should include an option for the
attendee to opt in to being photographed.

The following opt in language should be used:

By selecting “Opt-In”, | authorize and consent to being photographed and/or videoed at
this event, and to the display, reproduction, alteration or other use of any photographs or
videos of me, or in which | may be included with others, in connection with publications of
the WSBA in any type of media, whether print or electronic, including for purpose of
promotion of WSBA events and programes, irrespective of topic or purpose. | hereby
release the WSBA from all liability in connection with the publication and future use of my
name and likeness and the photographs or videos identified above.

Any walk-in attendees should also be provided the option to opt in to being photographed.
If an attendee chooses not to opt in to being photographed, they should be identified by placing a
specified color marker on their name tag.

A standalone photo/video permission form, to be used at events, is accessible in the
Communications folder in the Policies and Procedures folder accessible via OGC’s unrestricted
folder on the shared drive.

The photographer for the event should be notified of the marker color on the name tag and
avoid photographing the persons who have not opted in.

Additionally, signage containing the following language should be displayed near the registration
table at the event:

“Photographs or video taken at this event may be later published in online or print
materials reporting or promoting this or other WSBA events. If you do not wish your
image in a photo or video to be reused in these ways, you may opt out at the event sign-in
table.”

The permissions should be in writing and kept in the program folder or captured in Personify (if
the event is using Personify for registration purposes).

All pictures and video obtained in this manner shall be considered clear for publication in any
WSBA publication or medium.
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WSBA EMPLOYEES TAKING PHOTOGRAPHS OR VIDEOS WHEN NO PRIOR PERMISSION IS AVAILABLE:

In many situations, advanced permission will not be available when a WSBA employee takes a
photograph. When that occurs, the WSBA employee will take these steps when possible:
Clearly identify his/herself and why s/he is taking the photo; ask anyone who is not comfortable
being included in the picture for the stated publication purposes to step out of the photo.

In these situations, WSBA staff will obtain written permission for inclusion in a printed publication
or material. WSBA staff will ascertain and document at least express oral consent for electronic
publication.

RETENTION SCHEDULE

All documentation of photo permission will be retained according to WSBA’s document retention
schedule.
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To: The President, President-elect, Immediate Past-President, and Board of Governors

From: Julie Shankland, General Counsel

Lisa Amatangel, Associate Director, OGC
Date: October 28, 2020
Re: Litigation Update

PENDING LITIGATION:

15762-3 (King Sup. Ct.)

discrimination and failure to
accommodate disability.

No. Name Brief Description Status
1. Kaiser v. WSBA, et al, Plaintiff, a 2007 law school New matter; complaint filed 10/22/20.
No. 2:20-cv-01544-TLF graduate, seeks an order from the
(W.D. Wash.) Washington Supreme Court
admitting him to the bar without
taking the bar exam.
2. Block v. Scott et al, No. Alleges civil rights and public New matter; complaint filed 10/07/20.
20-2-07931-1 (Pierce records violations.
Sup. Ct.)
3. Small v. WSBA, No. 19-2- | Former employee alleges On 07/17/19, WSBA filed an answer.

Discovery is complete. WSBA’s motion
for summary judgment and a related
motion to strike will be heard on
10/30/20.

4. Beauregard v. WSBA, Alleges violations of WSBA Bylaws
No. 19-2-08028-1 (King (Section VII, B “Open Meetings
Sup. Ct.) Policy”) and Open Public Meetings

Act; challenges termination of
former ED.

On 08/27/19, the Washington Supreme
Court granted direct discretionary
review. On 09/26/19, WSBA filed a
Designation of Clerk’s Papers with the
Superior Court, and a Statement of
Arrangements with the Supreme Court.
WSBA filed a report of proceedings with
the Supreme Court on 11/25/19. WSBA
filed its opening brief on 02/10/20.
Respondent filed his response on
02/28/20; WSBA filed its reply brief on
04/01/20. On 05/15/20, the Supreme
Court appointed Judges Korsmo and
Bjorgen as Justices Pro Tem in this
matter. On 05/28/20, the Supreme
Court denied Respondent’s motion to
supplement the record. Oral argument
held 06/23/20.
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Block v. WSBA et al., No.
18-cv-00907 (W.D.
Wash.) (“Block II”)

See Block | (below).

On 03/21/19, the Ninth Circuit stayed
Block Il pending further action by the
district court in Block . On 12/17/19,
Block filed a status report with the Ninth
Circuit informing the Court of the Block |
Court’s reimposition of the vexatious
litigant pre-filing order against Block. On
06/18/20, the Ninth Circuit lifted the
stay order and ordered the appellees
who have not yet filed their answering
briefs to do so by 08/17/20 (WSBA filed
its answer brief before the stay order
was entered). Block’s reply was due
10/09/20; she has requested a 30-day
extension.

Eugster v. WSBA, et al.,
No. 18201561-2,
(Spokane Sup. Ct.)

Challenges dismissal of Spokane

County 1 (case no. 15-2-04614-9).

Dismissal order signed 01/06/20. On
01/16/20, WSBA filed a supplemental
brief on fees under CR 11 and RCW
4.84.185. Fee award of $28,586 granted
on 02/14/20; Eugster filed a notice of
appeal on 03/02/20. WSBA’s response
brief is due 12/14/20.

Block v. WSBA, et al., No.

15-cv-02018-RSM (W.D.
Wash.) (“Block I”)

Alleges conspiracy among WSBA
and others to deprive plaintiff of
law license and retaliate for

exercising 1st Amendment rights.

On 02/11/19, 9th Cir. affirmed dismissal
of claims against WSBA and individual
WSBA defendants; the Court also
vacated the pre-filing order and
remanded this issue to the District
Court.

On 12/09/19, the United States Supreme
Court denied plaintiff’'s Petition of Writ
of Certiorari.

On 12/13/19, the District Court
reimposed the vexatious litigant pre-
filing order against Block; Block filed a
notice of appeal regarding this order on
01/14/20. Block’s opening brief is now
due 11/05/20; WSBA's answering brief
will be due 12/07/20.
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On 09/10/20, Block moved to vacate the
vexatious litigant order; WSBA opposed
the motion and it was denied.

In response to the district court’s denial
of Block’s motion to vacate, on
10/01/20, Block filed a motion for an
indicative ruling on whether the district
court would vacate the vexatious litigant
order if the appellate court remanded
the case for that purpose. WSBA
opposed the motion. Block filed a reply
on 10/16/20. This motion is pending.

Eugster v. Littlewood, et
al., No. 17204631-5
(Spokane Sup. Ct.)

Demand for member information
in customized format.

Dismissed (GR 12.4 is exclusive remedy)
and fees awarded; Eugster appealed.
Merits and fee appeal briefing
completed. Matter transferred to
Division | and set for panel consideration
on 09/25/20 without oral argument.
Dismissal and fee award affirmed on
10/05/20. Eugster moved for
reconsideration; this motion is pending.

Eugster v. WSBA, et al.,
No. 18200542-1
(Spokane Sup. Ct.)

Alleges defamation and related
claims based on briefing in Caruso
v. Washington State Bar
Association, et al., No. 2:17-cv-
00003-RSM (W.D. Wash.)

Dismissed based on absolute immunity,
collateral estoppel, failure to state a
claim. Briefing complete on appeal and
cross-appeal on fees. Case transferred
to Division Il. Oral argument heard on
10/22/19. On 01/07/20, the Court
affirmed dismissal and reversed fee
denial. Eugster filed a petition for
review with the Washington Supreme
Court; petition denied on 07/08/20.
Case remanded to determine fee award;
fee request renoted for 11/17/20.

CLOSED LITIGATION (final reporting):

No.

Name

Brief Description

Status

O’Hagan v. Johnson et
al., No. 18-2-00314-25
(Pacific Sup. Ct.)

Allegations regarding plaintiff’s
experiences with legal system.

Motion to Dismiss granted on 08/05/19;
on 08/28/19 plaintiff circulated a Notice
of Intent to Appeal.
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Pillon v. WSBA, No. 20-2-
10965-7 (King Sup. Ct)

Grievant filed complaint against
WSBA regarding handling of
grievance.

Complaint filed 07/09/20; WSBA’s
motion to dismiss granted with
prejudice on 08/31/20.

Scannell v. WSBA et al.,
No. 18-cv-05654-BHS
(W.D. Wash.)

Challenges bar membership, fees,
and discipline system in the
context of plaintiff’s run for the
Washington Supreme Court.

On 01/18/19, the court granted WSBA
and state defendants’ motions to
dismiss; plaintiff appealed. WSBA
responded to plaintiff's opening brief on
09/30/19. On 04/09/20, Scannell filed a
“Motion for Injunction” and supporting
declaration with the Ninth Circuit
seeking a court order permitting him to
run for open positions on the Supreme
Court. On 04/20/20, WSBA filed a
response to the Motion for

Injunction. On 04/30/20, the State
Defendants/Appellees filed a request for
a 60-day extension to respond to the
Motion for Injunction; Scannell opposed
the request.

On 05/14/20 the Ninth Circuit issued a
memorandum/judgment affirming the
district court’s dismissal of all of
Scannell’s claims on the basis of res
judicata and the Rooker-Feldman
doctrine and denying “[a]ll pending
motions and requests”.

On 05/28/20 Scannell filed two motions:
(1) a motion for rehearing and
disqualification of one of the panel
judges (Judge Miller), and (2) a motion
for en banc review. These motions were
denied on 08/31/20. The matter is now
closed.
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MEMO

To: WSBA Board of Governors

From: Jennifer Olegario, Communication Strategies Manager

CC: Sara Niegowski, Chief Communications and Outreach Officer

Date: Oct. 27, 2020

RE: Summary of Media Contacts, Sept. 15-Oct. 27, 2020

Date Journalist and Media Outlet Inquiry

Oct. 5 Andy Binion, Kitsap Sun Inquired about attorney discipline for Dominique
Jinhong. (See article below.)

Oct. 21 Kamna Shastri, Real Change Sought information about how judicial elections

work and why they’re important. Referred to
Washington Secretary of State office and
Administrative Office of the Courts.

News Releases, Media Outreach, and Media Coverage

Re: Kyle Sciuchetti, 2020-2021 WSBA President

Kyle Sciuchetti Sworn-in As President of the Washington State Bar Association; First from Vancouver

Since State Bar’s Formation

e The Columbian, “Vancouver Man Named President of Washington State Bar Association”
e  Portland Business Journal
e Vancouver Business Journal, “Movers & Shakers”

e Lewis & Clark Law School Advocate Magazine

e University of Washington Magazine

Re: James K. Doane WSBA President Award

James K. Doane Receives Washington State Bar Association 2020 President’s Award
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https://www.wsba.org/news-events/media-center/media-releases/kyle-sciuchetti-sworn-in-as-president-of-the-washington-state-bar-association-first-from-vancouver-since-state-bar-s-formation-sept.-23-2020
https://www.wsba.org/news-events/media-center/media-releases/kyle-sciuchetti-sworn-in-as-president-of-the-washington-state-bar-association-first-from-vancouver-since-state-bar-s-formation-sept.-23-2020
https://www.columbian.com/news/2020/oct/09/vancouver-man-named-president-of-washington-state-bar-association/
https://www.vbjusa.com/news/movers-shakers/movers-shakers-10-13-2020/
https://www.wsba.org/news-events/media-center/media-releases/james-k.-doane-receives-washington-state-bar-association-2020-president-s-award

e Northwest Asian Weekly, “James Doane Gets WSBA Award”

Re: Attorney Discipline

Kitsap Sun, “Attorney Accused of Fleecing Ailing Grandmother’s Estate”
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https://nwasianweekly.com/2020/09/james-doane-gets-wsba-award/
https://www.kitsapsun.com/story/news/2020/10/07/attorney-charged-felony-fleecing-silverdale-grandmothers-estate/5901028002/

WSBA Member* Licensing Counts  11/2/20 9:03:13 AM GMT-08:00
[Member Type ———inia State] B

Attorney - Active 26,757 33,653 Alabama 28 Adams 15 1946 1
Attorney - Emeritus 110 116 Alaska 205 Asotin 27 1947 2
Attorney - Hono_rary 311 358 Alberta 1 Benton 418 1948 2
Att().rr?ey - Inactive 2,505 5,607 Arizona 365 Chelan 261 1949 2
Judicial 610 642 1950 5
LLLT - Active 46 46 Arkansas 19 Clallam 161 1951 15
LLLT - Inactive 4 4 Armed Forces Americas 2 Clark 953 1952 19
LPO - Active 810 822 Armed Forces Europe, Middle East 27 Columbia 7 1953 16
LPO - Inactive 140 159 Armed Forces Pacific 14 Cowlitz 155 1954 21
31,293 41,407 British Columbia 97 Douglas 43 1955 11

California 1,858 Ferry 1 1956 33

8 2236 1,000 Colorado 258 Franklin 56 1957 23
All License Types ** 41,757 9 4,866 4,129 Connecticut 50 Garfield 3 1958 28
All WSBA Members 41,407 10 2,904 2428  Delaware 7 Grant 136 1959 28
Members in Washington 31,293 41,407 34,521 District of Columbia 340 Grays Harbor 115 1960 28
Members in western Washington 27,289 Florida 265 Island 165 1961 25
Members in King County 17,656 Georgia 86 Jefferson 117 1562 &
Members in eastern Washington 3,975 Guam 13 King 17,655 1963 31
Active Attorneys in western Washington 23,399 Hawaii 141 KING 1 1::‘; i:
Active Attorneys in King County 15,555 Idaho 467 Kitsap 838 1966 59
Active Attorneys in eastern Washington 3,337 lllinois 163 Kittitas 91 1967 58
New/Young Lawyers 7,425 Indiana 38 Klickitat 25 1968 83
MCLE Reporting Group 1 11,140 lowa 30 Lewis 125 1969 91
MCLE Reporting Group 2 11,842 Kansas 29 Lincoln 12 1970 99
MCLE Reporting Group 3 11,126 Kentucky 26 Mason 102 1971 99
Foreign Law Consultant 19 Louisiana 50 Okanogan 93 1972 161
House Counsel 321 Maine 17 Pacific 31 1973 246
Indigent Representative 10 Maryland 121 Pend Oreille 16 1974 237
Massachusetts 88 Pierce 2,454 1975 301

By Section *** Year Minnesota 100 Skagit 289 1o77 368

Administrative Law Section 230 234 Mississippi 7 Skamania 19 1978 412
Alternative Dispute Resolution Section 320 314 Missouri 64 Snohomish 1,697 1:;2 :gz
Animal Law Section 90 94 Montana 162 Spokane 2,047 1981 492
Antitrust, Consumer Protection and Unfair Business Practice 198 207 Nebraska 18 Stevens 60 R Ve
Business Law Section 1,237 1,256 Nevada 150 Thurston 1,708 1983 513
Cannabis Law Section 108 102 New Hampshire 14 Wahkiakum 12 1984 1118
Civil Rights Law Section 165 174 New Jersey 65  Walla Walla 115 1985 572
Construction Law Section 514 498 New Mexico 74 Whatcom 605 1986 779
Corporate Counsel Section 1,092 1,115 New York 256 Whitman 80 1987 745
Creditor Debtor Rights Section 454 464 North Carolina 83 Yakima 459 1988 651
Criminal Law Section 372 405 North Dakota 10 1989 704
Elder Law Section 646 621 Northern Mariana Islands 5 1920 856
Environmental and Land Use Law Section 768 789 Neve Sestia 1 1991 852
Family Law Section 969 1,031 Ohio 78 1992 828
. 1993 930

Health Law Section 392 378 Oklahoma 27 = =
Indian Law Section 321 324 Ontario 16 1995 833
Intellectual Property Section 874 875 Oregon 2,746 1996 814
International Practice Section 245 225 Pennsylvania 80 1997 916
Juvenile Law Section 137 165 Puerto Rico 6 1998 903
Labor and Employment Law Section 987 995 Quebec 1 1999 910
Legal Assistance to Military Personnel Section 68 74 Rhode Island 12 2000 907
Lesbian, Gay, Bisexual, Transgender (LGBT) Law Section 116 102 South Carolina 27 2001 918
Litigation Section 1,007 1,018 South Dakota 9 2002 1,014
Low Bono Section 120 70 Tennessee 58 2003 1,066
Real Property Probate and Trust Section 2,276 2,287 Toes 383 2004 1,096
Senior Lawyers Section 242 238 Utah 178 2005 1,124
. " 2006 1,193

Solo and Small Practice Section 897 906 VTRt 15 2007 1276
Taxation Section 618 625 Virginia 260 TR 1407
World Peace Through Law Section 131 108 Virgin Islands 2 2009 085
* Per WSBA Bylaws 'Members' include active attorney, emeritus Washington 31,263 2010 1,081
pro-bono, honorary, inactive attorney, judicial, limited license Washington Limited License 1 2011 1,070
legal technician (LLLT), and limited practice officer (LPO) West Virginia 6 2012 1,094
license types. Wisconsin 44 2013 1,242
Wyoming 2 2014 1,369

** All license types include active attorney, emeritus pro-bono, 2015 | 1,615
foreign law consultant, honorary, house counsel, inactive 2016 1,331
attorney, indigent representative, judicial, LPO, and LLLT. 2017 1,410
2018 1,330

2019 1,386

*** The values in the All column are reset to zero at the 2020 1,419

beginning of the year (Jan 1). The Previous Year column is the
total from the last day of the prior year (Dec 31). WSBA staff
with complimentary membership are not included in the counts.
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WSBA Member* Demographics Report 11/2/20 9:00:30 AM GMT-08:00

TByAge Al Active
Under 6 8,623 21 to 30 1,959; 1,897 Administrative-regulator 2,206
6to 10 6,134 31 to 40 9,293: 8,382 Agricultural 226
11to 15 5,525 41 to 50 10,020: 8,365 Animal Law 109
16 to 20 4,706 51 to 60 8,889: 7,049 Antitrust 305
211025 4,156 61to 70 7,728: 5,848 AEpEllER 132
26to 30 3,732 7110 80 2,963; 1,960 Aviation 181
311035 2,680 Over 80 555. 152 Banking 422
36 t0 40 2,440 Total: 41,407 33,653 S’ e

: ’ ’ Business-commercial 5,165

e ey Camabs
Total: 41,407 Female 12,279 Civil Litigation 698

Male 16,654 Civil Rights 1,047

[ By Disabiity ALY ) Commniaions 207

Yes 1,145 Not Listed 20 Gonstitutional 634

No 19.905 Selected Mult Gender 17 Cons u ",ma

’ Transgender 1 onstruction 1,313

Respondents 21,050 - Consumer 741

No Response 20,357 Two-spirit 3 Contracts 4,198

All Member Types 41,407 Respondents 28,988 Corporate 3,522

No Response 12,419 Criminal 3,716

All Member Types 41,407 Debtor-creditor 903

[ By SexalOrientation | Disabilty o

Gay, Lesbian, Bisexual, Pansexual, or Queer 409 Elder 853

Heter_osexual 4,022 Employment 2,785

Not Listed 7 Entertainment 304

Selected multiple orientations 17 Environmental 1,240

Two-spirit 3 Estate Planning-probate 3,355

Respondents 4,550 Family 2,621

No Response 36,857 Foreclosure 461

All Member Types 41,407 Forfeiture 100

General 2,564

American Indian / Native American / Alaskan Native 238 Guardianships 799

Asian-Central Asian 23 Health 925

Asian-East Asian 200 Housing 304

Asian-South Asian 48 Hum.an R,,ights , 300

Asian-Southeast Asian 58 :nmdr::gratlon'naturahza L ’ggg
Asian—unspecified 1,135

- - . Insurance 1,636

Black / African American / African Descent 641 Intellectual Property 2.247

Hispanic / Latinx 694 T — 883

Middle Eastern Descent 14 Judicial Officer 408

Multi Racial / Bi Racial 966 Juvenile 788

Not Listed 201 Labor 1,113

Pacific Islander / Native Hawaiian 62 Landlord-tenant 1,233

White / European Descent 23,429 Land Use 842

Respondents 27,709 Legal Ethics 271

No Response 13,698 Legal Research-writing 787

All Member Types 41,407 Legislation 225

Lgbtq 67

Bank 26 Lobbying 166

Escrow Company 57 Malpractice 727

Government/ Public Secto 5,076 Maritime 315

House Counsel 3,048 Military 384

Non-profit 327 Municipal 892

Title Company 115 Non-pr(?fit-tax Exe.m.pt 609

Solo 5,070 N?t Actively Practicing 2,009

Solo In Shared Office Or 1,348 Oil-gas-energy 221

2.5 Members in Firm 4218 Eatent-tradelamark-copyr 1,295

ersonal Injury 3,211

6-10 Members in Firm 1,678 Privacy And Data Securit 266

11-20 Members in Firm 1,281 Real Property 2,611

21-35 Members in Firm 778 Real Property-land Use 2,108

36-50 Members In Firm 550 Securities 768

51-100 Members in Firm 607 Sports 167

100+ Members in Firm 1,853 Subrogation 121

Not Actively Practicing 1,453 Tax 1,275

Respondents 27,485 T 2,032

No Response 13,922 Traffic Offenses 601

Workers Compensation 702

All Member Types 41,407

* Includes active attorneys, emeritus pro-bono, honorary,
inactive attorneys, judicial, limited license legal technician
(LLLT), and limited practice officer (LPO).

By Languages Spoken

Afrikaans
Akan /twi
Albanian
American Sign Language
Amharic
Arabic
Armenian
Bengali
Bosnian
Bulgarian
Burmese
Cambodian
Cantonese
Cebuano
Chamorro
Chaozhou/chiu Chow
Chin
Croatian
Czech
Danish

Dari

Dutch
Egyptian
Farsi/persian
Finnish
French
French Creole
Fukienese
Galkwa
German
Greek
Guijarati
Haitian Creole
Hebrew
Hindi
Hmong
Hungarian
Ibo

Icelandic
llocano
Indonesian
Italian
Japanese
Javanese
Kannada/canares
Kapampangan
Khmer
Korean

Lao

Latvian
Lithuanian
Malay
Malayalam
Mandarin
Marathi
Mien
Mongolian
Navajo
Nepali
Norwegian
Not_listed
Oromo
Persian
Polish
Portuguese
Punjabi
Romanian
Russian
Samoan
Serbian
Serbo-croatian
Sign Language
Singhalese
Slovak
Soninke
Spanish
Spanish Creole
Swahili
Swedish
Tagalog
Taishanese
Taiwanese
Tamil
Telugu

Thai
Tigrinya
Tongan
Turkish
Ukrainian
Urdu
Vietnamese
Yoruba
Yugoslavian

o o
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MEMO

To: Terra Nevitt, WSBA Interim Executive Director

From: Douglas J. Ende, WSBA Chief Disciplinary Counsel & Director of the Office of
Disciplinary Counsel

Date: October 28, 2020
Re: Quarterly Discipline Report, 3™ Quarter (July - September 2020)

A. Introduction

The Washington Supreme Court’s exclusive responsibility to administer the systems for discipline
of licensed legal professionals (including disability systems) is delegated by court rule to WSBA.
See GR 12.2(b)(6). The investigative and prosecutorial function is discharged by the employees in
the Office of Disciplinary Counsel (ODC), which is responsible for investigating allegations and
evidence of professional misconduct and disability and prosecuting violations of the Washington
Supreme Court’s Rules of Professional Conduct.

The Quarterly Discipline Report provides a periodic overview of the functioning of the Office of
Disciplinary Counsel. The report graphically depicts key discipline-system indicators for 3™
Quarter 2020. Note that all numbers and statistics herein are considered tentative/approximate.
Final figures will be issued in the 2020 Discipline System Annual Report.

B. Recent Supreme Court Opinions & Other Information

e COVID-19 Update. Not surprisingly, the COVID-19 crisis has affected the number of
grievances filed with ODC. Since April 2020, ODC has seen fluctuations in grievance filing
numbers. The following chart details the variations month-by-month in the number of
grievance files opened. Notably, in April and May, grievance numbers dropped
significantly, but then rebounded in June.
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Number of Grievances Opened Jan - Sept

160
140 133 135 133
123 119 119
120 111
100 91 94
80
60
40
20
0
Jan Feb Mar Apr May Jun Jul Aug Sep

In other developments, the vast majority of the ODC staff continues to work 100% remotely, the
random trust account examination program remains in abeyance. Since March, there have been
two default disciplinary hearings, but otherwise no disciplinary hearings have been held. The first
remote contested disciplinary hearing is scheduled for November 2020. Several respondents
have objected to the scheduling of either in-person or remote hearings, and in some cases to the
scheduling of depositions, during the public health emergency. While awaiting further
adjudicative guidance and decision-making on this issue, there have been several remote
depositions and settlement conferences, and a number of matters have been resolved by
stipulation. Review and investigation of new and pending grievances continues apace.
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C.

1800

1600
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1400

1200

1000

800

600

400

200

Grievances and Dispositions

Number of Grievances Received

400 391
I I ] ]

4th Q 2019

1st Q 2020

Number of Grievances Resolved

2nd Q 2020

3rd Q 2020

410 398
366
I I I ]

4th Q 2019

1st Q 2020

2nd Q 2020

3rd Q 2020

1,681

2019 Total

1,737

2019 Total

1,058

2020 Total

1,121

2020 Total
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50
45
40
35
30
25
20
15

10

5
0

Diversion Statistics

25
20
15
10
5
0
4th Q 1stQ 2nd Q 3rd Q 2019 2020
2019 2020 2020 2020 Total Total
= New Diversion Files 6 5 7 3 22 15
m Completed Diversion Files 5 8 0 5 11 13
®m Terminated Diversion Files 1 0 0 0 1 0
Formal Complaints Filed
46
12
9
6
4
l B :
— [ ]
4th Q 2019 1st Q 2020 2nd Q 2020 3rd Q 2020 2019 Total 2020 Total
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16

14

12

10

30

25

20

15

10

Reciprocal Discipline Files Opened

14
6
4
2
. 1 1
[ ] [ ]
4th Q 2019 1st Q 2020 2nd Q 2020 3rd Q 2020 2019 Total 2020 Total

Stipulations and Resignations in Lieu

22

27
9
7 7
6
5 5
2
: : m

4th Q 2019 1st Q 2020 2nd Q 2020 3rd Q 2020 2019 Total 2020 Total

m Stipulations  mResignations in Lieu
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0

4th Q 2019

Hearings Held

1 1 1

1st Q 2020

2nd Q 2020

3rd Q 2020

2019 Total

2020 Total
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D. Pending Proceedings!

Formal Proceedings Pending

End of 1st Q End of 2nd Q End of 3rd Q End of 4th Q
=2018 48
2019 53 a7 52 50
m2020 40 40 40

80

70

60

5

o

4

o

3

o

2

o

1

o

o

!In the second table in this section, the Disciplinary Board numbers reflect Board orders on
stipulations and following review after an appeal of a hearing officer’s findings.
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E.

25

20

15

10

Matters Acted on by Reviewing Bodies

60
50
40
30
20

e B B

4th Q2019 1st Q2020 2MdQ  3rdQ 5419 Total 2020 Total

2020 2020
m Disciplinary Board Matters Acted On 5 8 4 2 25 14
® Supreme Court Matters Acted On 16 10 3 9 51 22

Final Disciplinary Actions

Final Disciplinary Actions

3
=
0
Disbarment Resignations in Lieu Suspensions Reprimands Admonitions
of Discipline
m3rd Q 2020 = 2019 Total m 2020 Total
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F. Disability Inactive Transfers

Disability Inactive Transfers Quarter Total

4t Quarter 2019 0
15 Quarter 2020 4
2" Quarter 2020 2
374 Quarter 2020 0
2019 Total 5
2020 Total 6

G. Discipline Costs?

Quarterly Discipline Costs Collected Total

4*h Quarter 2019 $35,338.92
15t Quarter 2020 $23,989.09
2"d Quarter 2020 $13,381.02
34 Quarter 2020 $27,096.20
2019 Total $93,491.21
2020 Total $64,466.31

2 The cost figures may vary from amounts indicated in previous quarterly reports, statistical
summaries, and annual reports, owing to discrepancies in the data available at the time of
issuance of these quarterly reports and the final cost figures available after Accounting closes the
monthly books.
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To: WSBA Board of Governors
From: Kristina Larry, President
Date: October 29, 2020

Re: Foundation Annual Report of Activities for FY20

The Washington State Bar Foundation mission is to provide financial support for the programs of the
Washington State Bar Association that promote diversity within the legal profession and enhance the
public’s access to, and understanding of, the justice system. The Foundation is separately incorporated as a
Washington state nonprofit, and is recognized as a public charity under section 501(c)(3) of the Internal
Revenue Service Code.

The Foundation is a membership organization comprised of the sitting members of the Board of Governors.
The Foundation Bylaws require the Foundation President to present an annual report to the Members
within ninety (90) days after the close of the fiscal year, which ends September 30™. This report is an
opportunity for the members to learn about its activities, priorities and direction.

Foundation Highlights

e In FY20, the Foundation continued to develop relationships with donors and prospective donors
through regular outreach and personalized gift acknowledgment. It also strengthened its
understanding of and connection to the WSBA programs it supports through regular, in-depth
updates from WSBA program staff at Foundation board meetings.

e The Foundation has been receiving follow-up reports from the law schools that received
scholarship funds from the Presidents’ & Governors’ Diversity Scholarship Fund last year.
(Washington’s three law schools and the University of Idaho College of Law received $7,500 each,
to be awarded to students from diverse backgrounds who demonstrated academic success and
financial need.)

Fundraising Highlights

e 4,822 Washington legal professionals (more than 12%) made a voluntary contribution to the
Foundation on their license forms, indicating their support for WSBA’s justice and diversity efforts.
This represents a fourth consecutive year of increased support over the previous year.

e The Foundation launched an annual giving campaign in an effort to replace sponsorship dollars
raised for the APEX Awards dinner in recent years. Donations to this campaign slightly exceeded the
2019 APEX sponsorship total, and included gifts from law firms that had never before supported
the Foundation.
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Program Highlights

The following program achievements were made possible in part with support from the Foundation. The
Foundation has so far designated $265,000 to WSBA for FY21 to support WSBA’s public service and
diversity & inclusion programs, with additional funds available for off-cycle requests.

o The Powerful Communities Project completed its second year, bringing the total amount awarded
to $60,000, and the number of grantees to 30. This critical program helps ensure people from
underserved and underrepresented communities are able to get legal assistance. Beginning with
the FY21 fiscal year, those grants will be paid directly by the Foundation.

e The Moderate Means Program continued to refer family, housing and consumer law cases, and

added employment law as an area of focus, to help serve those most impacted by the COVID crisis.

e The Foundation administered scholarship funds and distribution for two WSBA sections:
0 $2,500 was awarded through the WSBA Elder Law Section’s Greenfield Internship Fund,
which placed Seattle University law student Margaret Cheong at the Northwest Justice
Project for an internship to support advocacy on behalf of low-income seniors. Foundation
staff also assisted this Section with a fundraising event.
0 A $5,000 scholarship was awarded by the Taxation Section to Helena Roksolana Koval, a
LLM candidate at the University of Washington School of Law.

Conclusion and Look Ahead

The Foundation enters FY21 with an enthusiastic Board of Trustees representing a diverse cross-section of
the profession. We are exploring new ways to connect with current and potential donors in light of
challenges presented by the COVID crisis. WSBA members continue to be generous supporters of the
Foundation, for which we are grateful. Connecting the achievements of WSBA programs with the
importance of Foundation gifts will help us grow support for WSBA’s equity and justice goals.
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TO: WSBA Board of Governors

FROM: Isham Reavis, Chair, Court Rules and Procedures Committee
Nicole Gustine, Assistant General Counsel

DATE: November 4, 2020

RE: Suggested Amendments to CRLJ 17, CRLJ 56, CRLJ 60, and ER 413

ACTION/DISCUSSION: Approve suggested amendments to CRLJ 17, CRLJ 56, CRLJ 60, and ER 413 for submission
to the Washington Supreme Court.

As part of the Supreme Court’s rules review cycle, the WSBA Court Rules and Procedures Committee (Committee)
reviewed the Civil Rules for the Courts of Limited Jurisdiction for the 2019-2020 year. The Committee recommends
the following actions on the above-referenced rules.

For all the suggested amendments, the Committee reached out to a list of stakeholders, which includes (among
others) specialty bar associations, minority bar associations, and county bar associations. We anticipate submitting
these amendments to the Washington Supreme Court after the BOG has completed its consideration.

The attached materials include redline and clean versions of the suggested rule changes.

Civil Rules for the Courts of Limited Jurisdiction

The CRLJ Subcommittee reviewed the CRL)’s with an eye towards correcting errors and bringing the rules into
conformity with statutory terms and modern language usage. Based on its review, the CRLJ Subcommittee
recommended the following suggested amendments, which were adopted by the full Committee:

1. CRU 17.The suggested amendment changes all references to “insane” and “incompetent” to
“incapacitated.” This makes the rule consistent with the language of RCW 04.08.060 and also modernizes
the language of the rule.

2. CRLJ 56. The suggested amendment changes all references to “he” to “the party.” This makes the rule
consistent with Civil Rule (CR) 56 and allows for easier understanding.

3. CRLJ 60. The suggested amendment separates the last two sentences of CRLJ 60(b)(11) from (b)(11). Those
two sentences apply to all of CR 60(b), not just (b)(11). They should be clearly separated.

Rules of Evidence

Subcommittee X takes up any out-of-cycle rule proposals and was tasked with reviewing Evidence Rule (ER) 413. ER
413 was adopted in September 2018 for the purpose of making evidence of immigration status inadmissible except
for limited circumstance described in the rule.
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1. ER413. The suggested amendments are technical fixes to conform ER 413 to its stated purpose. During
the stakeholder comment period, we received one inquiry in regards to ER 413. The individual asked “[i]s
it the committee’s position that immigration status should not be admissible in a child custody case?” The
Committee unanimously decided to respond to the inquiry by stating that the Committee has taken no
position as to “whether immigration status should not be admissible in a child custody case” and that,
pursuant to the GR9 coversheet regarding the rule change, the purpose was twofold, first to have the rule
accurately reflect what it was intended to say and second, clarifying the procedures to use regarding
seeking admission of immigration status.

Enclosures
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GR 9 COVER SHEET
Suggested Amendment
CRLJ 17 - PARTIES PLAINTIFF AND DEFENDANT; CAPACITY

Proponent:  WSBA Court Rules and Procedures Committee

Spokesperson: Jefferson Coulter Chair, WSBA Court Rules and Procedures Committee
Purpose: Change all references to “insane” and “incompetent” to “incapacitated.”
This makes the rule consistent with the language of RCW 4.08.060. It also modernizes
the language of the rule.

Hearing: The proponent does not believe that a public hearing is necessary.
Expedited Consideration: The proponent does not believe there is a need for
expedited consideration.

ow>

mo

SUGGESTED AMENDMENT
Rule 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY

(-) Designation of Parties. The party commencing the action shall be known as the plaintiff, and
the opposite party as the defendant.

() Real Party in Interest. Every action shall be prosecuted in the name of the real party in
interest. An executor, administrator, guardian, bailee, trustee of an express trust, a party with
whom or in whose name a contract has been made for the benefit of another, or a party
authorized by statute may sue in his own name without joining with him the party for whose
benefit the action is brought. No action shall be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a reasonable time has been allowed after objection
for ratification of commencement of the action by, or joinder or substitution of, the real party in
interest; and such ratification, joinder, or substitution shall have the same effect as if the action
had been commenced in the name of the real party in interest.

(b) Infants or rcompetent Incapacitated Persons.

(1) When an infant is a party he shall appear by guardian, or if he has no guardian, or in the
opinion of the court the guardian is an improper person, the court shall appoint a guardian ad
litem. The guardian shall be appointed:

(i) when the infant is plaintiff, upon the application of the infant, if he be of the age of 14 years,
or if under the age, upon the application of a relative or friend of the infant;

(if) when the infant is defendant, upon the application of the infant, if he be of the age of 14
years, and applies within the time he is to appear; if he be under the age of 14, or neglects to
apply, then upon the application of any other party to the action, or of a relative or friend of the
infant.
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(2) When an tnsane-incapacitated person is a party to an action he shall appear by guardian, or if
he has no guardian, or in the opinion of the court the guardian is an improper person, the court
shall appoint one to act as guardian ad litem. Said guardian shall be appointed:

(i) when the tnsane incapacitated person is plaintiff, upon the application of a relative or friend of
the insane incapacitated person;

(if) when the insane incapacitated person is defendant, upon the application of a relative or friend
of such insane person, such application shall be made within the time he is to appear. If no such
application be made within the time above limited, application may be made by any party to the
action.
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GR 9 COVER SHEET
Suggested Amendment
CRLJ 56 — SUMMARY JUDGMENT

A. Proponent:  WSBA Court Rules and Procedures Committee
Spokesperson: Claire Carden, CRLJ Subcommittee Chair, WSBA Court Rules and Procedures
Committee
C. Purpose: To make the rule read consistently change “he” to “the party.” This makes the rule
consistent with CR 56 and the remainder of CRLJ 56. It also allows easier understanding.
Hearing: The proponent does not believe that a public hearing is necessary.
Expedited Consideration: The proponent does not believe there is a need for expedited
consideration.

W

mo

SUGGESTED AMENDMENT
Rule 56. SUMMARY JUDGMENT
(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross claim, or to obtain a
declaratory judgment may, at any time after the expiration of the period within which the defendant is
required to appear, or after service of a motion for summary judgment by the adverse party, move with or
without supporting affidavits for a summary judgment in his favor upon all or any part thereof.

(b) For Defending Party. A party against whom a claim, counterclaim, or cross claim is asserted or a
declaratory judgment is sought may, at any time, move with or without supporting affidavits for a
summary judgment in his favor as to all or any part thereof.

(c) Motion and Proceedings. The motion and any supporting affidavits, memoranda of law, or other
documentation shall be filed and served not later than 15 days before the hearing. The adverse party may
file and serve opposing affidavits, memoranda of law, and other documentation not later than three days
before the hearing. The moving party may file and serve any rebuttal documents not later than the day
prior to the hearing. Summary judgment motions shall be heard more than 14 days before the date set for
trial unless leave of the court is granted to allow otherwise. The judgment sought shall be rendered
forthwith if the pleadings, answers to interrogatories, depositions, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law. A summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although there is a genuine issue as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion. If on motion under the rule judgment is not rendered upon the
whole case or for all the relief asked and a trial is necessary, the court at the hearing of the motion, by
examining the pleadings and the evidence before it and by interrogating counsel, shall if practicable
ascertain what material facts exist without substantial controversy and what material facts are actually and
in good faith controverted. It shall thereupon make an order specifying the facts that appear without
substantial controversy, including the extent to which the amount of damages or other relief is not in
controversy, and directing such further proceedings in the action as are just. Upon the trial of the action,
the facts so specified shall be deemed established, and the trial shall be conducted accordingly.
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(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing affidavits shall be
made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith. The
court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, or
further affidavits. When a motion for summary judgment is made and supported as provided in this rule,
an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by
affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine
issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him.

() When Affidavits Are Unavailable. Should it appear from the affidavits of a party opposing the motion
that ke the party cannot, for reasons stated, present by affidavit facts essential to justify his opposition, the
court may refuse the application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule are presented in bad faith or solely for the
purpose of delay, the court shall forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused him to incur, including
reasonable attorney fees, and any offending party or attorney may be adjudged guilty of contempt.

(h) Rulings by Court. In granting or denying the motion for summary judgment, the court
shall designate the documents and other evidence considered in its rulings.

[Adopted effective September 1, 1984; September 1, 2016.]
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GR 9 COVER SHEET
Suggested Amendment
CRLJ 60 — RELIEF FROM JUDGMENT OR ORDER

A. Proponent:  WSBA Court Rules and Procedures Committee
Spokesperson: Claire Carden, CRLJ Subcommittee Chair, WSBA Court Rules and Procedures
Committee
C. Purpose: Separate the last two sentences of CRLJ 60(b)(11) from (b)(11). Those two
sentences apply to all of CR 60(b) not just (b)(11). They should be clearly separated.
Hearing: The proponent does not believe that a public hearing is necessary.
Expedited Consideration: The proponent does not believe there is a need for expedited
consideration.

W

mo

SUGGESTED AMENDMENT
Rule 60. RELIEF FROM JUDGMENT OR ORDER

(@) Clerical Mistakes. Clerical mistakes in judgments, orders, or other parts of the record and errors
therein arising from oversight or omission may be corrected by the court at any time of its own initiative
or on the motion of any party and after such notice, if any, as the court orders. Such mistakes may be so
corrected before review is accepted by an appellate court, and thereafter may be corrected pursuant to
RALJ 4.1(b).

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud; etc. On motion and
upon such terms as are just, the court may relieve a party or his legal representative from a final judgment,
order, or proceeding for the following reasons:

(1) Mistakes, inadvertence, surprise, excusable neglect or irregularity in obtaining a judgment or order;

(2) For erroneous proceedings against a minor or person of unsound mind, when the condition of such
defendant does not appear in the record, nor the error in the proceedings;

(3) Newly discovered evidence which by due diligence could not have been discovered in time to move
for a new trial under rule 59(b);

(4) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other misconduct
of an adverse party;

(5) The judgment is void,;
(6) The judgment has been satisfied, released, or discharged, or a prior judgment upon which it is based
has been reversed or otherwise vacated, or it is no longer equitable that the judgment should have

prospective application;

(7) If the defendant was served by publication, relief may be granted as prescribed in RCW 4.28.200;
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(8) Death of one of the parties before the judgment in the action;
(9) Unavoidable casualty or misfortune preventing the party from prosecuting or defending;
(10) Error in judgment shown by a minor, within 12 months after arriving at full age; or

(11) Any other reason justifying relief from the operation of the judgment. Fhe-metion-shal-be-made

The motion shall be made within a reasonable time and for reasons (1), (2) or (3) not more than 1 year
after the judgment, order, or proceeding was entered or taken. If the party entitled to relief is a minor or a
person of unsound mind, the motion shall be made within 1 year after the disability ceases. A motion
under section (b) does not affect the finality of the judgment or suspend its operation.

(c) Other Remedies. This rule does not limit the power of a court to entertain an independent action to
relieve a party from a judgment, order, or proceeding.

(d) Writs Abolished—Procedure. Writs of coram nobis, coram vobis, audita querela, and bills of review
and bills in the nature of a bill of review are abolished. The procedure for obtaining any relief from a
judgment shall be by motion as prescribed in these rules or by an independent action.

(e) Procedure on Vacation of Judgment.

(1) Motion. Application shall be made by motion filed in the cause stating the grounds upon which relief
is asked, and supported by the affidavit of the applicant or his attorney setting forth a concise statement of
the facts or errors upon which the motion is based, and if the moving party be a defendant, the facts
constituting a defense to the action or proceeding.

(2) Notice. Upon the filing of the motion and affidavit, the court shall enter an order fixing the time and
place of the hearing thereof and directing all parties to the action or proceeding who may be affected
thereby to appear and show cause why the relief asked for should not be granted.

(3) Service. The motion, affidavit, and the order to show cause shall be served upon all parties affected in
the same manner as in the case of summons in a civil action at such time before the date fixed for the
hearing as the order shall provide; but in case such service cannot be made, the order shall be published in
the manner and for such time as may be ordered by the court, and in such case a copy of the motion,
affidavit, and order shall be mailed to such parties at their last known post office address and a copy
thereof served upon the attorneys of record of such parties in such action or proceeding such time prior to
the hearing as the court may direct.
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GR 9 Cover Sheet
Proposal to Amend ER 413
Concerning Evidence of Immigration Status

Submitted by the Washington State Bar Association
Committee on Court Rules and Procedures
Chair; Jefferson Coulter

1. Purpaose

ER 413 was adopted in September 2018 for the purpose of making evidence of
immigralion status inadmissible except for limited circumstances described in the rle.
The rule was proposed in a joint submission of Columbia Legal Services, Nortlwest
Immigrant Rights Project, Legal Voice, and the Washington Association of Prosecuting
Attorneys. The proposed amendment would make corrections to the language of the
current rule to conform it to the intent of the current rule’s original proponents.

The proposed amendment malkes (wo changes; one to subsection (a)(3), and one to
subsection (b)(1).

Subsection (a)(3)

Subsection (a) applies to criminal cases. In the original GR 9 coversheet, the rule’s
proponents wrole (emphasis added to the description of the purpose of subsection (a)(5)):

Subsection {a) provides that immigration status is inadmissible unless (1)
status is an essential fact to prove an element of a criminal offense or to
defend apainst the alleged offense or (2) to show bias or prejudice of a
witness for impeachment. The subsections of (2) set forth the procedures
for using immigration status: (1) a written pretrial motion that includes an
offer of proof (2) an affidavit supporting the offer of proof (3) a court
hearing outside the presence of the jury if the offer of proof is sufficient (4)
admissibility of immigration status to show bias or prejudice if the
evidence is reliable and relevant and the probative value of the evidence
outweighs the prejudice from immigration status. This procedure is similar
to that adopted in RCW 9A.44.020 (3).

Subsection (a)(3) clarifies thal subseciion (a) shall not be construed lo
prohibit crass-examination regarding immigration status if doing so would
vialate a criminal defendant's constitutional rights. There is a similar
provision in Fed. R. of Evid. 412(b)(1)(C).

As stated, subsection (a)(3) was thus intended to clarify that ER 413 does not exclude
evidence in a criminal case if the exclusion of evidence would result in a constitutional
violation. But the current language in suhsection (a)(5) does not clearly effectuate this
intent, Instead, it provides that ER 413 does not exclude “evidence that would result in a
violation of a defendant’s constitutional rights,” which can be read as providing that

ER 413 does not prohibit evidence when the evidence itself would lead to a constitutional
violation, instead of its exclusion. The proposed amendment would revise subsection
(a)(3) to confirm to the intent stated by the original rule’s proponents,
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Subsection (b)(1)

Subsection (b) applies to civil cases. The original GR 9 coversheet describes it as follows
(emphasis added to the description of the purpose of subsection (b)}(1)):

Subsection (b) provides that in a civil proceeding, immigration status
evidence of a party or witness shall not be admissible except where
immigration status is an element of a party's cause of action or where
another exception to the general rule applies.

Subsection (b)(1) sets forth two limited circumstances where evidence of
immigrafion status would be handled through a CR 39(h) mofion. The
proposed rule balances the concerns of prejudice against immigrants
highlighted by the Supreme Court with the legitimate need of a defendant,
in limited cases, to raise status issues where reinsiatement or future lost
wages are sought.

As stated, the intent of subsection (b) was to make evidence of immigration status
generally inadmissible in civil cases, except for Rule 59(h) motions raising specified
circumstances having to do with wage loss or employment claims. But current subsection
(b)(1} is not cabined to Rule 59(h) motions. Instead, it applies to any posttrial motion
involving the described circumstance. This substantially expands the scope of the
*limited™ exception. For example, *posttrial motions™ include motiens under Rule 60,
which may be filed a year or more after judgment. In contrast, Rule 59(It) motions must
be brought within ten days after entry of judgment. The proposed amendment would
restrict the admissibility of immigration status evidence to. Rule 59(h} motions. The
proposed amendment would clarify the exception applies to motions brought under
CRLT 59(h) as well as CR 39(h).

2. Procedure

Because the proposed amendments are technical fixes to conform ER 413 to its stated
purpose, the WSBA Court Rules and Procedure Commitiee does not believe a Further
hearing is necessary. However, it will defer to the Supreme Court if a hearing would be

useful to clarify the proposal. The Committee does not believe expedited consideration of
this proposal is necessary.

Page 2 of 2
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ER 413
IMMIGRATION STATUS

(a) Criminal Cases; Evidence Generally Inadmissible. Tn any criminal matter,
evidence of a party’s or a witness’s immigration status shall not be admissible unless
immigration status is an essential fact to prove an element of, or a defense to, the criminal
offense with which the defendant is charged, or to show bias or prejudice or a witness pursuant
to ER 607. The fo]lovﬁng procedure shall apply prior to any such proposed uses of
immigration status evidence to show bias or prejudice of a witness:

(1) A written pretrial motion shall be made that includes an offer of proof of the

relevancy of the proposed evidence.

(2) The written motion shall be accompanied by an affidavit or affidavits in which
the offer of proof shall be stated.

(3} . If the court finds that the offer of proof is sufficient, the court shall order a
hearing outside the presence of the jury.

(4)  The court may admit evidence of immigration status to show bias or prejudice if
it finds that the evidence is reliable and relevant, and that its probative value outweighs the
prejudicial nature of evidence of immigration status.

(5) Nothing in this section shall be construed to exclude evidence if the exclusion of
that evidence would violate a defendant’s constitutional rights.

(b) Civil Cases; Evidence Generally Inadmissible.  Except as provided in
subsection (b)(1), evidence of a party’s or a witness’s immigration status shall not be
admissible unless immigration status is an essential fact to prove an element of a party’s cause
of action.

(1}  Post trial Proceedings. Evidence of immigration status may be submitted to
the court through a post trial motion made under CR 59(h) or CRLJ 59(h);

(A} Where a party who is subject to a final order of removal in immigration
proceedings was awarded damages for future lost earnings; or
(B) Where a party was awarded reinstatement to employment.
(2) Procedure to review evidence. Whenever a party seeks to use or introduce

immigration status evidence, the court shall conduct an in camera review of such evidence.
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The motion, related papers, and record of such review may be sealed pursuant to GR 15, and
shall remain under seal unless the court orders otherwise. If the court determines that the
evidence may be used, the court shall make findings of fact and conclusions of law regarding

the permitted use of that evidence.
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From: Glenn Slate

To: WSBA CourtRules
Subject: Comment on proposed rule changes to ER 413
Date: Monday, July 27, 2020 11:58:13 AM

Upon reviewing the proposed rule changes to ER 413, | come up with a question. Is it the
committee's position that immigration status should not be admissible in a child custody case?
It seems to me that citizenship status may effect some issues common in child custody cases.

Glews Slate

Attorney | Heritage Family law
11105 NE 14th St., Suite 101 | Vancouver, WA 98684

E: glenn@heritagefamilylaw.com | P: 360-450-2372

sopotokoksoksrokoksksotorokokskoktokokskskokrokoksokstorokoksoksrorokskskokorokokfokorokok

CONFIDENTTALITY NOTICE: The information contained in this communication is confidential and is only for use by the intended
recipient. If the reader of this communication is not the intended recipient (or the agent or employee responsible to deliver it to the intended
recipient), you are hereby notified that any dissemination, distribution or reproduction of this communication is strictly prohibited. If you have
received this communication in error, please immediately notify us by telephone at (360) 450-2372 and delete this communication from your

system. Thank you
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TO: WSBA Board of Governors

FROM: Pam Anderson, Chair, Committee on Professional Ethics
DATE: October 27, 2020

RE: Proposed amendment to RPC 1.11

ACTION/DISCUSSION : Consideration and approval of a proposed amendment to Comment [2] to RPC 1.11.

On January 30, 2020, the Washington State Supreme Court issued its decision in State v. Nickels, 195 Wn.2d. 132,
456 P.3d 795 (2020), an appeal from a criminal conviction arising out of the Grant County Superior Court. The
Court held that the Grant County elected prosecutor’s prior representation of the criminal defendant in an
unrelated matter presumptively disqualified the entire Grant County prosecuting attorneys’ office from
prosecuting the case.

The Committee on Professional Ethics (CPE) considered the Nickels decision at its February 7, 2020, meeting, giving
particular consideration to whether Nickels was consistent with RPC 1.11, Comment [2] which provides, in
pertinent part, that former client conflicts of a current government officer or employee are not imputed to other
associated government officers and employees. The CPE appointed a subcommittee to consider whether it would
be advisable to amend RPC 1.11, Comment [2] in light of Nickels.

At its October 2, 2020, meeting the CPE approved a recommendation that RPC 1.11, Comment [2] be amended to
provide a citation to Nickels, with a parenthetical explanation of the holding. No additional explanatory material
was deemed necessary because Nickels is expected to apply to the narrowly circumscribed situation in which an
elected prosecutor has formerly represented a person currently subject to criminal prosecution in the same
jurisdiction.

The CPE requests that this recommendation be considered by the Board of Governors at a subsequent meeting. A
redlined copy of the proposed amended Comment and a GR 9 cover sheet are attached for your review.

Please let me know if | can provide additional information.

CC: Brooks Holland, CPE member
Doug Ende, Chief Disciplinary Counsel
Jeanne Marie Clavere, Professional Responsibility Counsel
Darlene Neumann, Paralegal IlI

Attachments: RPC 1.11 (Redline)
GR 9 Cover Sheet
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RPC 1.11 - SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT
GOVERNMENT OFFICERS AND EMPLOYEES

(@) - (e) Unchanged.

Comment

[1] Unchanged.

[2] [Washington revision] Paragraphs (a)(1), (2)(2) and (d)(1) restate the obligations of an /[ Formatted: Font: Bold

individual lawyer who has served or is currently serving as an officer or employee of the
government toward a former government or private client. Rule 1.10 is not applicable to the
conflicts of interest addressed by this Rule. Rather, paragraph (b) sets forth a special imputation
rule for former government lawyers that provides for screening and notice. Because of the
special problems raised by imputation within a government agency, paragraph (d) does not
impute the conflicts of a lawyer currently serving as an officer or employee of the government
to other associated government officers or employees, although ordinarily it will be prudent to

screen such lawyers. Cf., State v. Nickels, 195 Wn.2d- 132, 456 P.3d 975 (2020) (holding that

an elected county prosecutor’s former client conflict is imputed to all attorneys in the

prosecuting attorneys’ office).

[3-10] Unchanged.
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GR9 COVER SHEET

Suggested Amendment to

THE RULES OF PROFESSIONAL CONDUCT (RPC)
Rule 1.11, Comment [2]

Submitted by the Board of Governors of the Washington State Bar Association

. Name of Proponent: Washington State Bar Association.

Spokespersons:

Kyle Sciuchetti, President, Washington State Bar Association, 1325 4" Avenue, Suite
600, Seattle, Washington 98101-2539

Jeanne Marie Clavere, Professional Responsibility Counsel, Washington State Bar
Association, 1325 4t Avenue, Suite 600, Seattle, Washington 98101-2539

. Purpose:

The purpose of the proposed amendment to RPC 1.11, Comment [2] is to alert lawyers
to consult the holding of a recent decision of the Washington State Supreme Court,
State v. Nickels, 195 Wn.2d. 132, 456 P.3d 795 (2020), holding that an elected county
prosecutor’s former client conflict is imputed to all attorneys in the prosecuting attorneys’
office. The Nickels decision creates a fact specific exception to the general rule
explained in Comment [2] that conflicts of a lawyer currently serving as an officer or
employee of the government are not imputed to other associated government officers or
employees.

. Hearing: A hearing is not requested.

Expedited Consideration: Expedited consideration is not requested.

Supporting Material: Suggested Rule Amendment
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TO: Board of Governors

FROM: Administrative Law Section
RE: Bylaw Amendments
DATE: October 19, 2020

ACTION: Approve proposed Administrative Law Section Bylaw Amendment

The proposed changes are intended to clarify confusing language regarding vacancy appointments.

This Bylaw Amendment was approved by the Executive Committee of the Administrative Law Section on
September 21, 2020 with no dissenting votes. Please let me know if you have any questions or concerns, or need
anything else from the Section.

Thank you for your consideration.

Richelle Little
Secretary, Administrative Law Section
206-234-9349

Richelle.little@gmail.com
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ADMINISTRATIVE LAW SECTION

Bylaws

As last amended and approved by the
Washington State Bar Association Board of Governors on July 27, 2017.

ARTICLE 1. ESTABLISHMENT OF SECTION AND IDENTIFICATION

1.1 The name of this sectionis the Administrative Law Section (the “Section”).

1.2 The Section is established under the Bylaws of the Washington State Bar (the “Bar”).
ARTICLE 2. PURPOSE AND ORGANIZATION

2.1 The purpose of the Section is to seek participation of all interested members of the Bar to
benefit Section members, their clients and the general public by:

a. Exchanging ideas and sharing knowledge in administrative law, including the
Washington Administrative Procedure Act, Public Records Act and Open Public
Meetings Act, through continuing legal education, publications, meetings, website, and
othermeans of communication;
b. Initiating and implementing common projects;
¢. Improving and facilitating the administration of justice in administrative law through
the review of pending legislation and regulations, the development of proposed
statutes, and the promotion of uniformity in legislation and administration; and
d. Providing other services that may benefit Section members, the legal profession and
the public.

2.2 These bylaws are adopted subject to and are interpreted consistently with the Bylaws of the
Bar.

2.3 The principal office of the Section is at the offices of the Bar.
2.4 Thefiscal year of the Sectionis the same as that of the Bar.
ARTICLE 3. MEMBERSHIP
3.1 Any of the following people may become a voting member of the Section by paying annual

Section dues. The executive committee determines the amount of Section dues, and the Bar
Board of Governors approvesit.
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3.2

33

(a) an Active member of the Bar,

(b) alJudicial member of the Bar,

(c) an Emeritus Pro Bono member of the Bar under APR 8(e),

(d) a House Counsel memberof the Barunder APR 8(f),

(e) a professor at any Washington law school (whether licensed in Washington or
not), or

(f) afull-time military lawyer stationed in Washington, but licensed in another
state, U.S. territory, or the District of Columbia.

After payment of annual Section dues, any person who has an interest in administrative law
may become a non-voting Section member (“subscriber”) and non-voting Section
committee member. In accordance with the Bylaws of the Bar, law students may be enrolled
as subscribers of the Section. Subscribers may not hold a section office.

Members shall pay in advance annual Section dues. Any person who does not pay the
annual Section dues is no longer a member of the Section. Membership status is determined
as of the date dues are paid. The section membership dues for law students shall be set at a
standard amount annually determined by the Board of Governors.

ARTICLE 4. MEETINGS OF THE MEMBERSHIP

4.1

4.2

43

44

45

The annual meeting of the Section may be at a time and location determined by the
executive committee.

The voting members of the Section present at any section meeting constitute a quorum for
the transaction ofbusiness.

Actions of the section are by majority vote of the voting members present, or by action of
the voting members of the executive committee consistent with these bylaws.

Special meetings of the Section may be called by the Chair or a majority of the executive
committee.

In accordance with Bar Bylaws, notice of membership meetings shall be sent to all members
of the Section. No membership meeting shall be official without prior notice. The notice
shall state the business to be transacted at the meeting.

ARTICLE 5. THE EXECUTIVE COMMITTEE

51

52

The executive committeehas the powers and duties necessary to administer the business of
the Section, including acting for the Section to accomplish the purposes in Article 2.1. The
executive committee has the authority to approve the content and publishing of the Section
newsletter, the adoption of the budget in consultation with the Bar, and expenditures in
accordance with the budget. The executive committee may also perform duties assigned by
the Board of Governors. The executive committee may establish and discontinue
committees and subcommittees of the Section.

The executive committee membersare:

80



53

54

(a) The Chair;

(b) The Chair-elect;

(c) Thelmmediate Past Chair;

(d) The Secretary and the Treasureror the Secretary/Treasurer;
(e) Nine At-Large members;and

(f) Young Lawyer Liaison.

The terms of all positions on the executive committee begin on October 1, if elected or
immediately on appointment if appointed to fill avacancy.

A majority of the voting members of the executive committee present in person, by
telephone, or by videoconference constitutes a quorum. Action by the executive committee
is determined by a majority vote of the executive committee members present once a
guorum is established. Votes may be conducted by email in accordance with the Bar’s
Bylaws.

ARTICLE 6. OFFICERS

6.1

6.2

6.3

6.4

6.5

6.6

The officers of the Section are the Chair, the Immediate Past Chair, the Chair-elect, the
Secretary, and Treasurer, or Secretary/Treasurer.

Any committee member, or chair of any committee may be removed by a majority vote of
the executive committeeor by the Chair. Any member of the executive committee may be
removed by a two-thirds majority vote of the executive committee. Grounds for removal
of executive committee members include, but are not limited to, regular absence from
executive committee meetings and events, failure to perform duties, unprofessional or
discourteous conduct or whenever, in the executive committee’s judgment, the executive
committee member is not acting in the best interest of the Section membership.

The Chair presides at all meetings of the Section and the executive committee. The Chair
may present at the annual meeting of the Section a report of the work of the Section for the
past year. The Chair shall perform other duties customary to the office of Chair or delegated
by the executivecommittee.

The Chair-elect performs duties assigned by the Chair or the executive committee. Upon
death, resignation, or the Chair’s refusal to act, the Chair-elect shall perform the duties of
the Chair for the remainder of the Chair’s term. If the Chair becomes disabled or otherwise
temporarily unable to serve, the Chair-elect serves as the Chair so long as the inabilityto
serve continues.

The Secretary or Secretary/Treasurer will take minutes at each meeting of the Section and
executive committee, and provide approved minutes to the Bar for publication and record
retention. The Secretary/Treasurer shall perform other duties assigned by the Chair or the
executive committee.

The Treasurer or Secretary/Treasurer will work with the Bar to ensure that the Section
complies with Bar fiscal policies and procedures, work with the Bar to prepare the Section’s
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annual budget, and review the Section’s monthly financial statements for accuracy and
comparison to budget.

ARTICLE 7. ELECTIONS

7.1 The voting membership annually elects a Chair-elect and a Secretary and Treasurer or
Secretary/Treasurer, each to serve a one-year term. The voting membership annually elects
three At-Large members to serve on the executive committee, each to serve a three-year
term. The Chair automatically becomes the Immediate Past Chair. The voting membership
may re-elect any member of the executive committee.

7.2 On expiration of the Chair’s term, the Chair-elect automatically succeeds to the office of the
Chair.

7.3 The Chair shall appoint a nominating committee each year of not less than three members
of the Section, at least one of whom shall not be a current member of the executive
committee. The nominating committee shall seek interested individuals to fill open
positions on the executive committee, with a balance of nature of practice or employment,
geography, and other bases of diversity. All applicants will apply through an electronic
application process administered by the Bar. The nominating committee shall make
nominations for Chair-elect, Secretary and Treasurer or Secretary/Treasurer, three At-Large
executive committee members to succeed those with expiring terms, and At-Large
executive committee members for any existing vacancies. The executive committee will
approve a list of nominees foreach open position.

7.4 All individuals who complete the electronic application process administered by the Bar who
are not selected by the Nominating Committee will be given the opportunity to self-
nominate to be included on the final list of approved nominees.

7.5 The Bar will administer the elections by electronic means and certify the results, unless the
Section develops its own equivalent electronic election process. In the event of a tie, the
winner will be determined by drawing cards from a standard deck of cards. The candidate
with the highest value cardin bridge will be the winner.

7.6 Nominations and elections for open executive committee positions will be held between
March and May eachyear.

7.7 If there is a vacancy on the executive committee between elections, the voting members of
the executive committee, by majority vote, shall appoint a section member to fill the
vacancy until the next annual election, when an individual will be elected to serve the
remainder of the vacated term.

ARTICLE 8. COMMITTEES

8.1 The executive committee shall determine the number, types and duties of Section
committees. The committees may be either standing or ad hoc committees.
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8.2 The Chair shall appoint chairs and members for each committee. The chairs of the standing
committees are expected to attend and participate in executive committee meetings but
are notvoting executive committee members.

ARTICLE 9. PUBLICATIONS

9.1 A newsletter may be published and furnished to members of the Section and to other
persons or organizations as determined by the executive committee. The newsletter shall be
published at such intervals as the executive committee deems appropriate. Content of the
newsletter shall be balanced to reflect the viewpoint of the various members of the Section.

9.2 The Section may publish other written materials and documents that further the objectives
of the Section.

ARTICLE 10. AMENDMENTS

10.1 These bylaws may be amended by either of the following means: (1) at any annual meeting
of the Section by a majority vote of the voting members of the Section present and voting;
or (2) by a majority vote of the voting executive committee members at any meeting of the
executive committee once a quorum is established. Amendments will become effective
when approved by the Bar’s Board of Governors.

10.2 Prior notice of the proposed changes to the Bylaws shall be given to all members before
the meeting.

Amended September 1997.
Amended September 19, 2002.

Approved as amended by the Bar Board of Governors on December 5, 2008, subsequent to
approval by members of the Section in attendance at the Section’s annual meeting held on November 13, 2008.

Approved as amended by the Bar Board of Governors on July 23, 2010. In accordance with the Bar Bylaws, the
approved amendments are specific to Article 3. Membership, stating that a law student may join the Section as a
non-voting member.

Approved as amended by the Bar Board of Governors on July 29, 2017, subsequent to
approval by members of the Section in attendance at the Section’s annual meeting held on June 10, 2017.
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ADMINISTRATIVE LAW SECTION

Bylaws

As last amended and approved by the
Washington State Bar Association Board of Governors on July 27, 2017.

ARTICLE 1. ESTABLISHMENT OF SECTION AND IDENTIFICATION

1.1 The name of this sectionis the Administrative Law Section (the “Section”).

1.2 The Section is established under the Bylaws of the Washington State Bar (the “Bar”).
ARTICLE 2. PURPOSE AND ORGANIZATION

2.1 The purpose of the Section is to seek participation of all interested members of the Bar to
benefit Section members, their clients and the general public by:

a. Exchanging ideas and sharing knowledge in administrative law, including the
Washington Administrative Procedure Act, Public Records Act and Open Public
Meetings Act, through continuing legal education, publications, meetings, website, and
othermeans of communication;
b. Initiating and implementing common projects;
¢. Improving and facilitating the administration of justice in administrative law through
the review of pending legislation and regulations, the development of proposed
statutes, and the promotion of uniformity in legislation and administration; and
d. Providing other services that may benefit Section members, the legal profession and
the public.

2.2 These bylaws are adopted subject to and are interpreted consistently with the Bylaws of the
Bar.

2.3 The principal office of the Section is at the offices of the Bar.
2.4 Thefiscal year of the Sectionis the same as that of the Bar.
ARTICLE 3. MEMBERSHIP
3.1 Any of the following people may become a voting member of the Section by paying annual

Section dues. The executive committee determines the amount of Section dues, and the Bar
Board of Governors approvesit.
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3.2

33

(a) an Active member of the Bar,

(b) alJudicial member of the Bar,

(c) an Emeritus Pro Bono member of the Bar under APR 8(e),

(d) a House Counsel memberof the Barunder APR 8(f),

(e) a professor at any Washington law school (whether licensed in Washington or
not), or

(f) afull-time military lawyer stationed in Washington, but licensed in another
state, U.S. territory, or the District of Columbia.

After payment of annual Section dues, any person who has an interest in administrative law
may become a non-voting Section member (“subscriber”) and non-voting Section
committee member. In accordance with the Bylaws of the Bar, law students may be enrolled
as subscribers of the Section. Subscribers may not hold a section office.

Members shall pay in advance annual Section dues. Any person who does not pay the
annual Section dues is no longer a member of the Section. Membership status is determined
as of the date dues are paid. The section membership dues for law students shall be set at a
standard amount annually determined by the Board of Governors.

ARTICLE 4. MEETINGS OF THE MEMBERSHIP

4.1

4.2

43

44

45

The annual meeting of the Section may be at a time and location determined by the
executive committee.

The voting members of the Section present at any section meeting constitute a quorum for
the transaction ofbusiness.

Actions of the section are by majority vote of the voting members present, or by action of
the voting members of the executive committee consistent with these bylaws.

Special meetings of the Section may be called by the Chair or a majority of the executive
committee.

In accordance with Bar Bylaws, notice of membership meetings shall be sent to all members
of the Section. No membership meeting shall be official without prior notice. The notice
shall state the business to be transacted at the meeting.

ARTICLE 5. THE EXECUTIVE COMMITTEE

51

52

The executive committeehas the powers and duties necessary to administer the business of
the Section, including acting for the Section to accomplish the purposes in Article 2.1. The
executive committee has the authority to approve the content and publishing of the Section
newsletter, the adoption of the budget in consultation with the Bar, and expenditures in
accordance with the budget. The executive committee may also perform duties assigned by
the Board of Governors. The executive committee may establish and discontinue
committees and subcommittees of the Section.

The executive committee membersare:
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53

54

(a) The Chair;

(b) The Chair-elect;

(c) Thelmmediate Past Chair;

(d) The Secretary and the Treasureror the Secretary/Treasurer;
(e) Nine At-Large members;and

(f) Young Lawyer Liaison.

The terms of all positions on the executive committee begin on October 1, if elected or
immediately on appointment if appointed to fill avacancy.

A majority of the voting members of the executive committee present in person, by
telephone, or by videoconference constitutes a quorum. Action by the executive committee
is determined by a majority vote of the executive committee members present once a
guorum is established. Votes may be conducted by email in accordance with the Bar’s
Bylaws.

ARTICLE 6. OFFICERS

6.1

6.2

6.3

6.4

6.5

6.6

The officers of the Section are the Chair, the Immediate Past Chair, the Chair-elect, the
Secretary, and Treasurer, or Secretary/Treasurer.

Any committee member, or chair of any committee may be removed by a majority vote of
the executive committeeor by the Chair. Any member of the executive committee may be
removed by a two-thirds majority vote of the executive committee. Grounds for removal
of executive committee members include, but are not limited to, regular absence from
executive committee meetings and events, failure to perform duties, unprofessional or
discourteous conduct or whenever, in the executive committee’s judgment, the executive
committee member is not acting in the best interest of the Section membership.

The Chair presides at all meetings of the Section and the executive committee. The Chair
may present at the annual meeting of the Section a report of the work of the Section for the
past year. The Chair shall perform other duties customary to the office of Chair or delegated
by the executivecommittee.

The Chair-elect performs duties assigned by the Chair or the executive committee. Upon
death, resignation, or the Chair’s refusal to act, the Chair-elect shall perform the duties of
the Chair for the remainder of the Chair’s term. If the Chair becomes disabled or otherwise
temporarily unable to serve, the Chair-elect serves as the Chair so long as the inabilityto
serve continues.

The Secretary or Secretary/Treasurer will take minutes at each meeting of the Section and
executive committee, and provide approved minutes to the Bar for publication and record
retention. The Secretary/Treasurer shall perform other duties assigned by the Chair or the
executive committee.

The Treasurer or Secretary/Treasurer will work with the Bar to ensure that the Section
complies with Bar fiscal policies and procedures, work with the Bar to prepare the Section’s
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annual budget, and review the Section’s monthly financial statements for accuracy and
comparison to budget.

ARTICLE 7. ELECTIONS

7.1

7.2

73

74

7.5

7.6

The voting membership annually elects a Chair-elect and a Secretary and Treasurer or
Secretary/Treasurer, each to serve a one-year term. The voting membership annually elects
three At-Large members to serve on the executive committee, each to serve a three-year
term. The Chair automatically becomes the Immediate Past Chair. The voting membership
may re-elect any member of the executive committee.

On expiration of the Chair’s term, the Chair-elect automatically succeeds to the office of the
Chair.

The Chair shall appoint a nominating committee each year of not less than three members
of the Section, at least one of whom shall not be a current member of the executive
committee. The nominating committee shall seek interested individuals to fill open
positions on the executive committee, with a balance of nature of practice or employment,
geography, and other bases of diversity. All applicants will apply through an electronic
application process administered by the Bar. The nominating committee shall make
nominations for Chair-elect, Secretary and Treasurer or Secretary/Treasurer, three At-Large
executive committee members to succeed those with expiring terms, and At-Large
executive committee members for any existing vacancies. The executive committee will
approve a list of nominees foreach open position.

All individuals who complete the electronic application process administered by the Bar who
are not selected by the Nominating Committee will be given the opportunity to self-
nominate to be included on the final list of approved nominees.

The Bar will administer the elections by electronic means and certify the results, unless the
Section develops its own equivalent electronic election process. In the event of a tie, the
winner will be determined by drawing cards from a standard deck of cards. The candidate
with the highest value cardin bridge will be the winner.

Nominations and elections for open executive committee positions will be held between
March and May eachyear.

7.7 If there is a vacancy on the executive committee between elections, the voting members of

the executive committee, by majority vote, shall appoint a-suceesserto-serveforthe-
remainderof-the-unexpired-term—When-a section member is-appeinted-to fill thea vacancy
ahuhexpired-term-the-memberwitbdese-until the next annual election, when an

individual will be elected to serve the remainder of the vacated term.

ARTICLE 8. COMMITTEES

8.1

The executive committee shall determine the number, types and duties of Section
committees. The committees may be either standing or ad hoc committees.
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8.2 The Chair shall appoint chairs and members for each committee. The chairs of the standing
committees are expected to attend and participate in executive committee meetings but
are notvoting executive committee members.

ARTICLE 9. PUBLICATIONS

9.1 A newsletter may be published and furnished to members of the Section and to other
persons or organizations as determined by the executive committee. The newsletter shall be
published at such intervals as the executive committee deems appropriate. Content of the
newsletter shall be balanced to reflect the viewpoint of the various members of the Section.

9.2 The Section may publish other written materials and documents that further the objectives
of the Section.

ARTICLE 10. AMENDMENTS

10.1 These bylaws may be amended by either of the following means: (1) at any annual meeting
of the Section by a majority vote of the voting members of the Section present and voting;
or (2) by a majority vote of the voting executive committee members at any meeting of the
executive committee once a quorum is established. Amendments will become effective
when approved by the Bar’s Board of Governors.

10.2 Prior notice of the proposed changes to the Bylaws shall be given to all members before
the meeting.

Amended September 1997.
Amended September 19, 2002.

Approved as amended by the Bar Board of Governors on December 5, 2008, subsequent to
approval by members of the Section in attendance at the Section’s annual meeting held on November 13, 2008.

Approved as amended by the Bar Board of Governors on July 23, 2010. In accordance with the Bar Bylaws, the
approved amendments are specific to Article 3. Membership, stating that a law student may join the Section as a
non-voting member.

Approved as amended by the Bar Board of Governors on July 29, 2017, subsequent to
approval by members of the Section in attendance at the Section’s annual meeting held on June 10, 2017.
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Administrative Law Section

of the Washington State Bar Association

Administrative Law Section Executive Committee
Telephonic Meeting September 21, 2020

Executive Committee Members Present: Robert Krabill (Chair), Eileen Keiffer (Chair-Elect), Richelle Little
(Secretary), Katy Hatfield (Treasurer), Michael Addams (Young Lawyer Liaison), Lea Anne Dickerson (2018-
2021), Marjorie Gray (2019-2022), Alexis Hartwell-Gobeske (2019-2022), Bill Pardee (2019-2022), Susan
Pierini (2018-2021), Robert Rhodes (2019-2020, 2020-2023).

Also Present: John Gray, Selina Kang, Eleen Trang.

Absent Executive Committee Members: Jonathon Bashford (Immediate Past Chair), Scott Boyce (2018-
2021), Bob Murphy (2017-2020), Chad Standifer (2017-2020).

Meeting called to order at 12:04 p.m.

1.

Approval of Minutes (all)

A motion was made (Robert) and seconded (Margie) to approve the minutes from the August
17, 2020, meeting; the motion passed unanimously.

Approval of Agenda (all)

The agenda was proposed, as distributed by Robert Krabill prior to the meeting. A motion was
made and seconded to approve the agenda; the motion passed unanimously.

Financial update (Katy Hatfield)

Katy provided an update. We have received the most recent accounting (June) from WSBA.
Publications revenue is reported quarterly, and was recently added to our account.

Retreat Update (Marjorie Gray)

Margie provided an update that Alderbrook is asking us to sign a contract, but she has not
wanted to move forward because we don’t know if it will be safe to meet in person in June.
Eleen stated that WSBA will not sign a contract for any in-person events right now.

Committee updates

5.1 Legislative (Richard Potter)

Richard provided an update. Growth Management Hearings Board has a website regarding
hearings decisions but has not updated its website with recent decisions because of lack of
funding allocated to that purpose. Richard has reviewed 250 state agencies to determine
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5.2

5.3

5.4

5.5

5.6

which agencies have the ability to do administrative hearings. He determined there are 130
agencies that do administrative hearings, but only 14 have promulgated rules regarding a
significant decisions index meeting the requirements of the statute. Only 8 have an index
posted online. Richard is considering sending a letter from himself personally to agencies,
asking if they have the required significant decisions index. It is not within the authority of
the Section, so he would send the letters in his personal capacity.

Publications and Practice Manual (Robert Krabill, Richelle Little, Selina Kang)

Robert Krabill as Section Chair has appointed Selina Kang (section member) and Richelle Little
(Secretary) to the Publications and Practice Manual Committee.

A motion was made (Robert) and seconded (Margie) to approve the agreement with WSBA
regarding the PRA Deskbook revenue sharing. The motion passed unanimously. Selina will
contact the correct party at WSBA

Lexis Nexis has reached out regarding updates of two chapters that were due this month for
the Administrative Law Practice Manual and the committee is working on providing
something to Lexis Nexis.

CLE (Eileen Keiffer, Robert Krabill, Susan Pierini, Lea Dickerson)

We had approximately 50 attendees at the recent DFI mini-CLE in September. Some were
non-paying employees of DFI, so we are not sure yet whether the event was profitable
financially.

We will not have a CLE in October, and at this point do not have a CLE planned for November.
Lea has been working on the Homan Award event combined with CLE for a tentative date in
December.

Diversity and Outreach (Alexis Hartwell-Gobeske / Robert Rhodes)

Alexis provided an update. The committee is working with Gonzaga and other WSBA sections
on a virtual event with law students in October.

Homan Award (Lea Anne Dickerson)

The award is being granted to Richard Potter this year. Lea is working with the CLE
committee to present a CLE in conjunction with the presentation of the award.

Newsletter (Bill Pardee)

Bill is working with Ed on the handoff of the newsletter duties. He also let Ed know that
there is an opportunity to be considered for appointment to an open at-large position, and
we are waiting to hear back from Ed if he is interested.

5.7 Elections (Robert Krabill, Lea Dickerson)

The elections committee did not have an update. There are three open positions for At-
Large Members on the Executive Committee, which are addressed in Paragraph 8, below.

90



10.

11.

12,

Bylaw Amendment

A motion was made by Margie Gray Robert Krabill and seconded by Bill Pardee to approve the
proposed amendment to bylaw section 7.7. The motion passed unanimously. The proposal is
attached to these minutes. Richelle will submit the amendment to WSBA for approval by the
BOG.

Superior Court Recovery Task Force - Appellate Committee (Eileen)

Eileen has attended one meeting of the task force. The task force is working on expanding APA
certification to the appellate court, in order to relieve the backlog of administrative appeals in
superior court. The APA amendment would allow certification to the appellate court if all parties
agree, or if certain criteria are met. LUPA appeals would require all parties to consent.

Appointments to Vacant Positions

8.1 A motion was made (Robert) and seconded to appoint Sophie Geduchadze to one of the
At-Large vacancies. The motion passed unanimously.

8.2 A motion was made (Robert) and seconded to appoint Selina Kang to one of the At-Large
vacancies. The motion passed unanimously.

8.3 There is one remaining At-Large vacancy. Bill Pardee is checking with our incoming
newsletter chair, Ed Pesik, to see if he would like to be considered.

Ratification of Business Decisions made without a quorum.

A motion was made (Robert) and seconded (Margie) to ratify the following decisions made by a
majority vote of those present on August 17, 2020.

9.1 Approval of the July 20, 2020, minutes.

9.2 Approval of creation of a section committee regarding the Superior Court Recovery Task
Force - Appellate Committee.

The motion passed unanimously.

Transfer of the Gavel

As of October 1, 2020, Eileen will take over as section Chair.

Good of the Order

11.1 Eleen reminded everyone that there is a Section Leaders Orientation coming up that we
are encouraged to attend. At least one representative of each section needs to attend.

11.2 Michael Addams noted that this will be his last meeting as Young Lawyer Liaison. He
may attend future meetings as a general section member, as his schedule allows.

Next Meeting
Next meeting is October 19, 2020 at 12:00 p.m.
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The meeting adjourned at 1:01 p.m.
Attachments:

e Selina Kang letter of interest and resume
e Approved bylaw amendment (needs approval by BOG before effective)
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Current

7.7 If there is a vacancy on the executive committee between elections, the voting members of the
executive committee, by majority vote, shall appoint a successor to serve for the remainder of the
unexpired term. When a member is appointed to fill a vacancy in an unexpired term, the member will do
so until the next annual election when an individual will be elected to serve the remainder of the
vacated term.

Redline

7.7 If there is a vacancy on the executive committee between elections, the voting members of the
executive committee, by majority vote, shall appoint a-suecesserto-serve-fortheremainderofthe
unexpired-term-—When a section member isappeinted to fill the a vacancy inanunexpired-term;the
memberwil-de-se-until the next annual election, when an individual will be elected to serve the
remainder of the vacated term.

Proposed

7.7 If there is a vacancy on the executive committee between elections, the voting members of the
executive committee, by majority vote, shall appoint a section member to fill the vacancy until the next
annual election, when an individual will be elected to serve the remainder of the vacated term.

Note: majority vote is defined as follows:

54 A majority of the voting members of the executive committee present in person, by telephone, or
by videoconference constitutes a quorum. Action by the executive committee is determined by a majority
vote of the executive committee members present once a quorum is established. Votes may be
conducted by email in accordance with the Bar’s Bylaws.”
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SELINA P. KANG

www.linkedin.com/in/selinakang

August 26, 2020

Administrative Law Section
Washington State Bar Association (WSBA)
Seattle, WA 98101

Dear Sir or Madam:
Re: Letter of Interest

Please accept this letter and the attached resume as my application for the At-Large position
of the executive of the Administrative Law Section of the WSBA.

| became a member of the Washington State Bar in 2007. | have experience in a broad range
of legal matters, notably in international information privacy and data protection, compliance,
procurement, and contract negotiation and administration. | am a certified member of the
International Association of Privacy Professionals (CIPP, CIPM) where | am pursuing a
Fellowship in Information Privacy. | am fully trilingual (English, Punjabi, and Hindi).

Recently, | was appointed to the WSBA's Legislative Review Committee. | am also a current
executive member of the WSBA Health Law section. | am a past executive member of the
Women Lawyers Forum, the legislative review committee of the Privacy Law sections of the
CBA and ABA, a past executive member of the International Practice Section, and a past
executive member of the ABA Young Lawyers Division. | am a member of the WEB Alliance of
Women’s Business Network where | serve on the committee for the Economic Forum:
Women as a Catalyst for Growth. Lastly, | am a new member of the ChIPs network, a
nonprofit organization that advances and connects women in technology, law, and policy.

My credentials offer a unique combination of experience and training are well suited for the
At-Large Position. | feel that my diverse background will help me bring a fresh perspective to
the WSBA Administrative Law Section.

Thank you in advance for your consideration and | look forward to continuing to serve the
legal community.

Sincerely,

Selina Kang

selinapkang@gmail.com 1
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SELINA P. KANG

www.linkedin.com/in/selinakang

Experienced, dynamic privacy lawyer with nearly a decade of experience in both the private and public sectors
Specialized expertise in global data protection and privacy laws, compliance, and risk management. Provides
pragmatic and coordinated advice across the business enterprise. A motivated individual with a strong work
ethic, professional etiquette, and a proven track record of developing a rapport with clients and stakeholders in a
fast paced environment. Effective democratic and coaching leadership style. Fully trilingual (English, Punjabi,
and Hindi).

PROFESSIONAL EXPERIENCE

NLG, PLLC Feb 2020 - Present
Attorney
- Contract lawyer at a Boutique Law Firm in the areas of civil litigation, employment law, business law,
immigration law, data privacy law, and general business matters

PHSA May 2016 - Jan 2020
Manager, Provincial Privacy Services and Privacy Law Advisor
« Provided strategic data privacy advice across all levels of the organization
- Breach management team to ensure timely containment, notification, and risk mitigation
« Privacy audit and investigations team for incident response. Achieved streamlining all privacy audits to
our central department
« Led privacy team for the digital Health initiative for provincial rollout
« Negotiated data privacy and security previsions in master services agreements, supplier agreements, etc.
- Advised and conducted privacy reviews and privacy impact assessments on new or existing systems
and proposals to comply with privacy legislation and best practices
Developed and delivered education and training programs
Advised on the development of internal and external facing privacy polices and procedures
Led privacy awareness and compliance initiatives
Managed direct reports (recruitment, on-boarding, training, etc.) for assignment of work, portfolio
development, performance reviews, etc.

ALLC Nov 2014 - Apr 2016
Lawyer
« Specialized in the areas of privacy, data protection, and access to information law, administrative law,
employment law, business law, and cross border law
Researched and drafted submissions, opinions, and memoranda
Negotiated and drafted a broad range of legal agreements
Analyzed legal issues to provide practical advice to clients and senior counsel
Advocated for clients before administrative bodies and in other proceedings

DLLP Sep 2012 - Nov 2014
Associate Lawyer
« General cross-border law practice at a National Law Firm in the areas of business immigration,
information privacy and access to information law, employment and administrative law
« Analyzed legal issues and provided strategic, tactical advice directly to senior level executives for
multinational organizations and commercial enterprises
« Successfully represented and drafted submissions for corporate clients on cross border employment
matters
Successfully represented clients in administrative hearings
Reviewed, negotiated, and drafted a variety of agreements and contracts
Created and developed precedents in cross-border law
Supervised staff including assignment of work, coaching and mentoring, career development, etc.

selinapkang@gmail.com 2
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SPK

ALLC Feb 2010 - Aug 2012
Lawyer

« General law practice at a Boutique Law Firm in the areas of information privacy, data protection and
access to information law, health law, employment law, cross-border law, administrative and regulatory
law, and general business matters
Analyzed legal issues to provide practical advice to clients and senior counsel
Researched and drafted submissions, legal opinions, affidavits, and memoranda
Advocated for clients before administrative bodies
Oversaw files independently as well as on behalf of senior counsel

PROFESSIONAL DESIGNATIONS
International Association of Privacy Professionals, Portsmouth, NH Dec 2017
Certified Information Privacy Professional (CIPP) and Management Professional (CIPM)
Fellowship in Privacy (expected Summer 2020)

Washington State Bar Association, Seattle, WA Nov 2007

EDUCATION

FCSL

Juris Doctorate, Certificates in Advanced Legal Writing and International Law

Honors: Moot Court Honour Board, Executive Member; Bradley Memorial Scholarship for Moot
Championship; Governor’s Scholar Scholarship; Phyllis Stansell Award (Convocation);
Honour in Pro Bono Commitment (Convocation)

UBC
Bachelors of Arts, Political Sciences and International Relations
Honors: Passport to Education Scholarship

HIGHLIGHTS OF PROFESSIONAL ACTIVITIES
WSBA Legislative Review Committee 2020 - Present
WEB Alliance of Women'’s Business Network, Economic Forum (2015 - 2018) 2014 - Present
Privacy Professionals Forum, Speaker on Privacy Case Law Updates 2012 - Present
Washington State Bar Association 2007 - Present
Executive Member, International Practice Section (2011 - 2013)
Executive Member, Health Law Section (2020-Present)
Executive Member, Administrative Law Section (2020-Present)
American Bar Association, International Practice Section 2007 - Present
Privacy Section, CBABC Past
Co-Chair - Working Group, Legislative Review Committee

« Researched privacy implications on legislation changes
« Key drafter of subsection’s submissions to the Federal Government Special Committee to Review

INTERESTS

Interests include traveling, triathlon, recreational sports, yoga, reading English Literature, and Seahawks

selinapkang@gmail.com 3
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TO: WSBA Board of Governors

FROM: PJ Grabicki, BOG Legislative Committee Chair

Sanjay Walvekar, WSBA Outreach and Legislative Affairs Manager

DATE: November 3, 2020

RE: 2021 WSBA Legislative Priorities

ACTION: Approve the 2021 Legislative Priorities for the upcoming legislative session.

Overview:

The WSBA Legislative Affairs team is pleased to propose the 2021 WSBA Legislative Priorities for consideration and
approval by the Board of Governors (BOG).

Background:

The WSBA and its entities are allowed to engage in the legislative process if issues are related to the practice of law
and/or the administration of justice (GR 12.2). The 2021 WSBA Legislative Priorities seek to make improvements to
the practice of law and administration of justice that ultimately benefit both members of the public as well as legal
professionals across the state. This document is primarily used to inform legislators of the WSBA'’s focus areas
during the legislative session. The genesis of these priorities is tied directly to the WSBA Guiding Principles and GR
12.2. These include supporting access to justice, increasing public understanding of Washington's justice system,
and supporting a fair and impartial judiciary.

Recommended Action:
Approve the 2021 WSBA Legislative Priorities as recommended by the BOG Legislative Committee Chair and WSBA
Legislative Affairs Manager.

2021 WSBA Legislative Priorities

e Support Bar-request legislative proposals initiated by WSBA Sections that are approved by the Board.

e Support non-Bar request legislative proposals approved by the Board under GR 12, that seek to:

(0]

o
(0}
o

Create and promote access to justice for all Washington residents;

Enhance statewide civics education;

Provide funding for the state’s court system; and

Provide funding for civil legal aid services through general-fund state dollars.

e Monitor and take appropriate action on legislative proposals that would:

(0}
o
(0}

Increase existing court user fees;
Alter court rules and/or the structure of the state’s judicial branch; and
Other items of significance to the practice of law and administration of justice.
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MEMO

To: WSBA Board of Governors

From: Brian Considine, WSBA Legislative Review Committee Chair; Sanjay Walvekar, WSBA
Outreach and Legislative Affairs Manager

Date: November 2, 2020

Re: 2021 WSBA Legislative Review Committee Recommendations

ACTION: Sponsor two proposals for 2021 Bar-request legislation as recommended by the
WSBA Legislative Review Committee.

Background:

The WSBA Legislative Committee serves as the vetting ground for legislative proposals that are
presented to the Board of Governors each November. The Committee is composed of 26
members of the WSBA which includes representation of members’ practice areas, and diversity
in, among other things, age, gender, race, and geography. The Committee represents the
interests of the broader bar membership, not any one perspective or practice area within the
bar. Appointments to the Committee are made in June. The WSBA Legislative Review
Committee does not propose legislation of its own; rather, these proposals typically come from a
WSBA entity, mainly Sections. The Committee’s primary task is to determine that a proposal (1)
meets the requirements of GR 12.2 and (2) has been appropriately vetted both internally and
externally of the WSBA.

The Committee met on September 30 and October 29, 2020 to discuss legislative proposals.
The Committee voted unanimously that proposed amendments to notice and householding
provisions in Washington’s Business Corporation Act (WBCA) presented by the Business Law
Section’s Corporate Act Revision Committee (CARC) met the requirements of GR 12.2. The
Committee voted unanimously to recommend sponsorship of this proposal to the Board of
Governors. The Committee voted unanimously that the proposed revisions to the Washington
Nonprofit Corporation Act presented by the Business Law Section’s Nonprofit Corporation
Committee met the requirements of GR 12.2. By a vote of 17-0-3, the Committee determined
that this proposal should be recommended to the Board of Governors for sponsorship.

Overview:

The WSBA Legislative Review Committee (Committee) recommends the Board of Governors
(BOG) sponsor the following proposals for Bar-request legislation during the 2021 legislative
session.

Returning and new legislation - Action Requested
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e Proposed amendments to notice and householding provisions in the WBCA. (Committee
approved unanimously)

e Proposed revisions to the Washington Nonprofit Corporation Act. (Committee approved
by a 17-0-3 vote)

Miscellaneous - No Action Requested

e Proposed revisions to the Uniform Limited Partnership Act and Washington’s Limited
Liability Company Act. (Committee decided to table proposal until further stakeholder
input on the proposal can be sought)

e Proposed legislation creating a loan repayment assistance program for public interest
lawyers. (Committee decided to table proposal for further draft development and further
stakeholder input)

Proposed amendments to notice and householding provisions in Washington’s Business
Corporation Act.

Section draft development:

The proposed amendments to the WBCA were drafted by CARC. CARC is a committee of the
WSBA's Business Law Section with approximately 15 members consisting of corporate
attorneys practicing at large and smaller local law firms in the state, in-house counsel at
Washington corporations, professors of law at both local law schools, and representatives of the
Washington Secretary of State’s office. CARC was instrumental in the development of the
WBCA adopted in 1989. CARC is primarily responsible for ensuring that the WBCA remains up
to date, and continuously considers the need for changes to the WBCA in light of developments
in corporate and securities laws and practices, judicial decisions and regulatory actions.

The changes were originally drafted by a member of CARC and presented to the committee for
its consideration in early 2020. Draft development took into consideration recently adopted
changes to the Delaware General Corporation Law and the latest version of the Model Business
Corporation Act. After a months-long interruption in the committee’s deliberations due to the
COVID-19 pandemic, draft changes were further refined in the summer of 2020 and presented
to CARC for final comment and approval, which was obtained in August 2020.

Background and Summary:

The proposed amendments affect Sections 23B.01.400, 01.410, 01.420, 07.040 and 08.210. In
Section 23B.01.400, the proposed changes to two certain defined terms are technical in nature.
The proposed changes to 23B.01.410 would permit notices and other communications under
the Washington Business Corporation Act (or a corporation’s articles of incorporation or bylaws)
to be sent by email and other electronic transmissions to corporations, directors and
shareholders without the need for consent to use such means of delivery. (That section
currently requires consent, except that director consent is not needed if the corporation’s articles
or bylaws authorize or require notices to be delivered to directors by email or other electronic
transmission). The ability to use email or other electronic transmissions to send notices and
other communications is subject to important protections (including shareholders’ right to opt
out). The proposed amendments would also make certain technical changes to the subsection
of 23B.01.410 designed to facilitate public companies’ use of the SEC’s e-proxy rules. The
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proposed changes to Section 23B.01.420, which permits corporations to combine notices and
other communications delivered to shareholders sharing a common address, are also technical
in nature and primarily are intended to harmonize this section with the corresponding section of
the latest version of the Model Business Corporation Act. The proposed changes to Section
23B.07.040 and 23B.08.210 are intended to provide additional clarity relating to shareholders’
and directors’ use of email to approve written consents in lieu of live meetings.

Stakeholder response

Association of Washington Business — Ongoing

Business Law Section LLC/Partnership Committee — Ongoing
Secretary of State’s office — Ongoing

Business Law Section’s Securities Law Committee — Neutral
WSBA Solo and Small Practice Section — Support

WSBA Corporate Counsel Section - Ongoing

WSBA Litigation Section — Ongoing

Proposed revisions to the Washington Nonprofit Corporation Act.

Section draft development:

The Business Law Section’s Nonprofit Corporation Committee began work on these revisions in
2009 with the publication of the Third ABA Model Nonprofit Corporation Act. The proposed
revisions incorporation many of the provisions of the model act that will improve the Act,
preserves many of the provisions of the current act that work well and creates uniformity with
the Washington Business Corporation Act where appropriate.

Background and Summary:

The current Nonprofit Corporation Act has long needed revisions to address omissions and
dated provisions that leave nonprofit corporations and their governing body members confused
and sometimes hindered in their mission by the Act. The proposed revisions will “modernize”
the Nonprofit Corporation Act, create uniformity with the Washington Business Corporation Act,
and add protections for charitable assets. The revisions propose an increase to the annual
renewal fee for nonprofit corporations to fund a Charitable Assets Protection Account to fund
education and enforcement efforts by the Attorney General.

Stakeholder response

Secretary of State’s office — Ongoing
Washington Nonprofits — Ongoing

Washington Attorney General’s Office — Ongoing
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PURPOSE: Completion of the information in this cover sheet will help expedite the WSBA Legislative
Review Committee’s review and approval process of potential Bar-request legislation. Of particular
importance is information related to draft development and stakeholder work.

Short title of proposal: Proposed Amendments to Notice and Householding Provisions of Washington
Business Corporation Act

Submitted by (Section?'): Corporate Act Revision Committee of Business Law Section (“CARC”)

Designated Section representative and contact information (phone and email):
Eric DeJong (Co-Chair) - phone: 206-359-3793; email: edejong@perkinscoie.com
Mike Hutchings (Co-Chair) - phone: 206-839-4824; email: michael.hutchings@dlapiper.com

Brief summary of bill and anticipated fiscal impact:

The proposed amendments affect Sections 23B.01.400, 01.410, 01.420, 07.040 and 08.210. In Section
23B.01.400, the proposed changes to two certain defined terms are technical in nature. The proposed
changes to 23B.01.410 would permit notices and other communications under the Washington Business
Corporation Act (or a corporation’s articles of incorporation or bylaws) to be sent by email and other
electronic transmissions to corporations, directors and shareholders without the need for consent to use
such means of delivery. (That section currently requires consent, except that director consent is not
needed if the corporation’s articles or bylaws authorize or require notices to be delivered to directors by
email or other electronic transmission). The ability to use email or other electronic transmissions to send
notices and other communications is subject to important protections (including shareholders’ right to opt
out). The proposed amendments would also make certain technical changes to the subsection of
23B.01.410 designed to facilitate public companies’ use of the SEC’s e-proxy rules. The proposed changes
to Section 23B.01.420, which permits corporations to combine notices and other communications
delivered to shareholders sharing a common address, are also technical in nature and primarily are
intended to harmonize this section with the corresponding section of the latest version of the Model
Business Corporation Act. The proposed changes to Section 23B.07.040 and 23B.08.210 are intended to
provide additional clarity relating to shareholders’ and directors’ use of email to approve written consents
in lieu of live meetings.

CARC believes there will be no fiscal impact resulting from the changes to 23B.01.400, 01.420, 07.040 or
08.210. CARC is unable to quantify the fiscal impact of the proposed changes to 23B.01.410 but believes it
will be net positive to Washington corporations because, among other things, the changes will eliminate
the cost and effort of documenting consent to use of email and other electronic transmissions and facilitate
the use of such methods of communication in lieu of more expensive methods.

Brief statement of need:

CARC believes that email and other electronic transmissions have become ubiquitous and that therefore
the need to obtain consent to use of these methods of communications is unnecessarily burdensome and a
potential trap for the unwary.

Description of draft development: (please provide detail)
The changes were originally drafted by a member of CARC and presented to the committee for its
consideration in early 2020. Draft development took into consideration recently adopted changes to the

1 For purposes of this document, “Section” means any WSBA Section, Committee, Division, or Council. 101
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Delaware General Corporation Law and the latest version of the Model Business Corporation Act. After a
months-long interruption in the committee’s deliberations due to the COVID-19 pandemic, draft changes
were further refined in the summer of 2020 and presented to CARC for final comment and approval, which
was obtained in August 2020.

How does the proposal meet requirements under GR 12.2? (please explain)

CARC believes the proposal contributes to the WSBA's objective of promoting an effective legal system and
allows the bar to maintain a legislative presence to ensure that the Washington Business Corporation Act
continues to effectively serve the needs of the state’s business community.

Submittal Status:

1. Has this proposal been submitted to the Committee before? Yes T No v
(If no, skip the remainder of this section, and move to the Stakeholder Work on the next page.)

2. If yes, when was this proposal initially submitted to the Committee?
3. Briefly, please provide the following:
(a) What concerns or questions were raised (including requests for additional information) by the

Committee previously?

(b) How this proposal addresses those concerns, questions, or additional information requests made by the
Committee?

(d) Is there additional information relevant to the status of the proposal?

Summary of Stakeholder Work
*Please describe completed and ongoing activity with internal and external partners

Feedback:
Referred to: Please include stakeholder positions on the proposal (e.g. support;
oppose; concerns; neutral; or no response) and explain.

Stakeholder work is ongoing

Association of Washington Businesses No response

Business law section — LLC/Partnership | No response
Committee

Business law section — Securities Law Neutral
Committee

Secretary of State’s office

WSBA Litigation section No response
WSBA Corporate Counsel section No response
WSBA Solo and small practice section No response
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Summary of Additional Stakeholder Input
*Please describe other anticipated stakeholder feedback regarding the proposal.
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TO: WSBA Business Law Section Executive Committee

FROM: Corporate Act Revision Committee
DATE: August 13, 2020
RE: Proposed changes to Washington Business Corporation Act provisions relating to notice by

electronic transmission and householding rules

The Corporate Act Revision Committee (“CARC”) of the WSBA Business Law Section is proposing certain
amendments to the Washington Business Corporation Act (“WBCA”) provisions governing notices and
other communications given by Washington corporations to their directors and shareholders (and by
directors or shareholders to the corporation). In addition, CARC is proposing to amend a related
“householding” provision that applies to notices and other communications a Washington corporation
gives to shareholders sharing a common address.

|. Background

A. Notice by Electronic Transmission

RCW 23B.01.410 (“Section 01.410") governs notices and other communications given by a Washington
corporation to its directors and shareholders, and notices and other communications given by directors
and shareholders to the corporation (such as director resignations and shareholder notices related to
the exercise of dissenters’ rights). When originally adopted in 1989, Section 01.410 required that
notices be given in writing (although it permitted oral notice of directors’ meetings if expressly
authorized in the articles of incorporation or bylaws). The Official Legislative History for the WBCA as
originally adopted noted that “written notice [means] notice which results in the recipient receiving a
paper copy of the notice.” The methods of delivery permitted under Section 01.410 originally were mail,
private carrier or personal delivery, telegraph or teletype, or telephone, wire or wireless equipment that
transmits a facsimile of the notice.

In 2002, Section 01.410 was amended in part to permit notice by “electronic transmission.” The 2002
amendments were adopted in recognition of the growing use in commerce of email (and other forms of
electronic communication that were then emerging) and in response to case law that suggested that
email may constitute a “writing” (Real Networks, Inc. Privacy Litigation, 5 ILR (PNF 2049 (US Dist. Ct. ILL.
00C1366, 5-8-200). The 2002 amendments were intended to revise Section 01.410 and corresponding
sections of the WBCA to be consistent with the federal Electronic Signatures in Global and National
Commerce Act (“ESIGN”), which became effective in 2000. Under the 2002 amendments, Section
01.410 was expanded to allow corporations, directors and shareholders to give notice and other
communications by “electronic transmission.” However, notice by electronic transmission to a director
or shareholder was a valid only if the director or shareholder consented to receive notices by such
means. Until 2020, this consent was required to be in the form of a “record” (i.e., paper or other
tangible medium or an electronic transmission), and the consent had to designate the email or other
address, location or system to which notices could be electronically transmitted.?

1 This requirement has been a “trap for the unwary” for some corporations in an age where electronic
mail has become such a ubiquitous form of communication, as it would not occur to many business
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In 2020, Section 01.410 was overhauled in connection with the adoption of the Uniform Electronic
Transactions Act (UETA) in Washington under Substitute Senate Bill 6028. UETA primarily governs
electronic transactions and electronic signatures. Until 2020, Washington was one of only a handful of
states that had not adopted some form of UETA. To avoid thorny preemption issues with respect to
ESIGN, the adoption of UETA also required certain conforming amendments to provisions in the WBCA,
including Section 01.410. These conforming amendments were largely based on the analogous
provisions in the Model Business Corporation Act (“MBCA”), which had been revised in 2009 to
accommodate UETA. However, the 2020 amendments to Section 01.410 generally preserved the
requirement that a director or shareholder consent to receipt of notices from the corporation by
electronic transmission (although a director’s consent is not required if the corporation’s articles of
incorporation or bylaws provide otherwise).

Prior to 2019, Section 232 of the Delaware General Corporation Law (“DGCL”), which governs notices
given by Delaware corporations to their stockholders, permitted a Delaware corporation to give notices
by electronic transmission (including email) only to stockholders who had consented to receive notices
in that manner.? In 2019, Section 232 of the DGCL was amended to eliminate the requirement that
stockholders consent to receiving notices by email. This change was made in recognition of the ubiquity
of email as a means of communicating in commerce and a concern that the consent requirement limited
the utility of notice by email. The 2019 amendments to Section 232 included important protections for
stockholders, however. First, notice by email is not permitted if a stockholder objects to receiving notice
by email. And second, notice by email (or other electronic transmission) is not permitted if the
corporation is unable to deliver two consecutive notices in that manner and the inability becomes
known to the corporation (or its transfer agent).

B. Householding Rules

In 2003, RCW 23B.01.420 (“Section 01.420”) was added to the WBCA to conform requirements for the
delivery of information to shareholders under the WBCA to the so-called “householding rules” that had
been recently adopted by the Securities and Exchange Commission. Section 01.420 allows Washington
corporations to eliminate duplicate mailings (or other deliveries) to shareholders who share a common
address. Section 01.420 was based largely on a provision in the Minnesota Business Corporation Act
adopted in 2002. Section 01.420 has remained the same since it was originally adopted in 2003.

Il. Proposed Amendments

A. Notice by Electronic Transmission

CARC is proposing to amend Section 01.410 in much the same way that Delaware amended the notice
provisions of the DGCL in 2019. As proposed by CARC, Section 01.410 would allow corporations to give
notices and other communications to shareholders and directors by email and other forms of electronic
transmission without needing to obtain their consent to receive notices or other communications in this

owners and managers that they need to get explicit consent to the use of electronic mail for some types

of communications (i.e., notices) by email.

2 The DGCL does not explicitly govern how notices to directors may be given, so a Delaware corporation
has significant flexibility to authorize in its bylaws the means by which notices to directors are given,
including electronic mail or other electronic transmission. There is no statutory requirement in the DGCL
that directors consent to receiving notices by electronic transmission.

105



way.3 Importantly, a corporation would not be able to give valid notices or other communications to a
shareholder by email or other electronic transmission if the shareholder objects to receiving notices and
other communications in this manner. In addition, a corporation would not be able to give valid notices
and other communication to a shareholder or director by email or other electronic transmission if the
corporation is unable to deliver two consecutive notices or other communications in this manner and
that inability becomes known to the corporation or its transfer agent. In addition to these changes,
CARC is proposing minor changes to certain defined terms in RCW 23B.01.400 that are used in Section
01.410 and certain technical changes to subsection (11) of Section 01.410, which was added in 2008 to
coordinate the shareholder notice requirements under Section 01.410 with the Securities and Exchange
Commission’s “e-proxy rules” that apply to public companies.

In addition, CARC is proposing technical changes to RCW 23B.07.040 and .08.210 to clarify when a
written consent under those sections is deemed executed by a shareholder or director by electronic
transmission.

B. Householding Rules

In connection with the proposed changes to Section 01.410, certain conforming changes must be made
to Section 01.420.

In addition, as part of its continual efforts to modernize and improve the WBCA, CARC frequently
considers the latest version of the MBCA, which was last comprehensively amended in 2016 by the
American Bar Association’s Committee on Corporate Laws. In connection with its consideration of the
potential changes to Section 01.410 described in this memorandum, the committee compared
Washington’s householding rule as embodied in Section 01.420 to the analogous provision (§1.44) in the
current version of the MBCA. CARC is proposing certain amendments to Section 01.420 to conform that
section in substance to MBCA §1.44. These proposed amendments are mostly technical in nature and
do not represent any meaningful substantive change to Washington’s householding rules.

The proposed changes to RCW 23B.01.400, .01.410 and .01.420 are reflected in the redline mark-up of
the existing versions of such statutes set forth as Annex A to this memorandum.

3 However, as Section 01.410 currently provides, a corporation may give notices by email or other
electronic transmission to a director without obtaining that director’s consent to do so if the corporation’s
articles of incorporation or bylaws authorize or require notices or other communications to be given in that
manner. Modern bylaws are likely to authorize giving notices to directors by electronic transmission for a
significant number of existing Washington corporations, so CARC believes the requirement to obtain a
director’s consent for delivery of notices and other communications by email or other electronic
transmission is largely mooted anyway.
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Annex A

23B.01.400. Definitions.
Unless the context clearly requires otherwise, the definitions in this section apply throughout this title.

(1) “Articles of incorporation” include amended and restated articles of incorporation and articles of
merger.

(2) “Authorized shares” means the shares of all classes a domestic or foreign corporation is authorized
to issue.

(3) “Conspicuous” means so prepared that a reasonable person against whom the writing is to operate
should have noticed it. For example, text in italics, boldface, contrasting color, capitals or underlined is
conspicuous.

(4) “Controlling interest” means ownership of an entity’s outstanding shares or interests in such number
as to entitle the holder at the time to elect a majority of the entity’s directors or other governors
without regard to voting power which may thereafter exist upon a default, failure, or other contingency.

(5) “Corporate action” means any resolution, act, policy, contract, transaction, plan, adoption or
amendment of articles of incorporation or bylaws, or other matter approved by or submitted for
approval to a corporation’s incorporators, board of directors or a committee thereof, or shareholders.

(6) “Corporation” or “domestic corporation” means a corporation for profit, including a social purpose
corporation, which is not a foreign corporation, incorporated under or subject to the provisions of this
title.

(7) “Deliver” or “delivery” means any method of delivery used in conventional commercial practice,
including delivery by hand, mail, commercial delivery and, if authorized in accordance with RCW
23B.01.410, by electronic transmission.

(8) “Distribution” means a direct or indirect transfer of money or other property, except its own shares,
or incurrence of indebtedness by a corporation to or for the benefit of its shareholders in respect to any
of its shares. A distribution may be in the form of a declaration or payment of a dividend; a distribution

in partial or complete liquidation, or upon voluntary or involuntary dissolution; a purchase, redemption,
or other acquisition of shares; a distribution of indebtedness; or otherwise.

(9) “Document” means (a) any tangible medium on which information is inscribed, and includes
handwritten, typed, printed or similar instruments or copies of such instruments, and (b) an electronic
record.

(10) “Electronic” means relating to technology having electrical, digital, magnetic, wireless, optical,
electromagnetic, or similar capabilities.

(11) “Electronic mail” means an electronic transmission directed to a unique electronic mail address,
which electronic mail will be deemed to include any files attached thereto and any information
hyperlinked to a website if the electronic mail includes the contact information of an officer or agent of
the corporation who is available to assist with accessing such files and information.
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(12) “Electronic mail address” means a destination, commonly expressed as a string of characters,
consisting of a unique user name or mailbox, commonly referred to as the “local part” of the address,
and a reference to an internet domain, commonly referred to as the “domain part” of the address,
whether or not displayed, to which electronic mail can be sent or delivered.

(13) “Electronic record” means information that is stored in an electronic or other nontangible medium
and (a) is retrievable in paper form through an automated process used in conventional commercial
practice, unlessor (b) if not retrievable in paper form by the recipient through an automated process
used in conventional commercial practice, is otherwise authorized in accordance with RCW
23B.01.410(10).

(14) “Electronic transmission” or “electronically transmitted” means Internet transmission, telephonic
transmission, electronic mail transmission, transmission of a telegram, cablegram, or datagram, the use
of, or participation in, one or more electronic networks or databases including one or more distributed
electronic networks or databases, or any other form or process of communication, not directly involving
the physical transfer of paper or another tangible medium, which (a) is suitable for the retention,
retrieval, and reproduction of information by the recipient, and (b) is retrievable in paper form by the
recipient through an automated process used in conventional commercial practice, untessor, if not
retrievable in paper form by the recipient through an automated process used in conventional
commercial practice, is otherwise authorized in accordance with RCW 23B.01.410(10).

(15) “Employee” includes an officer but not a director. A director may accept duties that make the
director also an employee.

(16) “Entity” includes a corporation and foreign corporation, not-for-profit corporation, business trust,
estate, trust, partnership, limited liability company, association, joint venture, two or more persons
having a joint or common economic interest, the state, United States, and a foreign governmental
subdivision, agency, or instrumentality, or any other legal or commercial entity.

(17) “Execute,” “executes,” or “executed” means, with present intent to authenticate or adopt a
document: (a) to sign or adopt a tangible symbol to the document, and includes any manual, facsimile,
or conformed signature; (b) to attach or logically associate with an electronic transmission an electronic
sound, symbol, or process, and includes an electronic signature; or (c) with respect to a document to be
filed with the secretary of state, in compliance with the standards for filing with the office of the
secretary of state as prescribed by the secretary of state.

(18) “Foreign corporation” means a corporation for profit incorporated under a law other than the law
of this state.

(19) “Foreign limited partnership” means a partnership formed under laws other than of this state and
having as partners one or more general partners and one or more limited partners.

(20) “General social purpose” means the general social purpose for which a social purpose corporation is
organized as set forth in the articles of incorporation of the corporation in accordance with RCW
23B.25.040(1)(c).

(21) “Governmental subdivision” includes authority, county, district, and municipality.

(22) “Governor” has the meaning given that term in RCW 23.95.105.
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(23) “Includes” denotes a partial definition.
(24) “Individual” includes the estate of an incompetent or deceased individual.

(25) “Limited partnership” or “domestic limited partnership” means a partnership formed by two or
more persons under the laws of this state and having one or more general partners and one or more
limited partners.

(26) “Means” denotes an exhaustive definition.
(27) “Notice” has the meaning provided in RCW 23B.01.410.

(28) “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability
company, association, joint venture, government, governmental subdivision, agency, or instrumentality,
or any other legal or commercial entity.

(29) “Principal office” means the office, in or out of this state, so designated in the annual report where
the principal executive offices of a domestic or foreign corporation are located.

(30) “Proceeding” includes civil suit and criminal, administrative, and investigatory action.

(31) “Public company” means a corporation that has a class of shares registered with the federal
securities and exchange commission pursuant to section 12 or 15 of the securities exchange act of 1934,
or section 8 of the investment company act of 1940, or any successor statute.

(32) “Qualified director” means (a) with respect to a director’s conflicting interest transaction as defined
in RCW 23B.08.700, any director who does not have either (i) a conflicting interest respecting the
transaction, or (ii) a familial, financial, professional, or employment relationship with a second director
who does have a conflicting interest respecting the transaction, which relationship would, in the
circumstances, reasonably be expected to exert an influence on the first director’s judgment when
voting on the transaction; (b) with respect to RCW 23B.08.735, a qualified director under (a) of this
subsection if the business opportunity were a director’s conflicting interest transaction; and (c) with
respect to RCW 23B.02.020(5)(k), a director who is not a director (i) to whom the limitation or
elimination of the duty of an officer to offer potential business opportunities to the corporation would
apply, or (ii) who has a familial, financial, professional, or employment relationship with another officer
to whom the limitation or elimination would apply, which relationship would, in the circumstances,
reasonably be expected to exert an influence on the director’s judgment when voting on the limitation
or elimination.

(33) “Record date” means the date established under chapter 23B.07 RCW on which a corporation
determines the identity of its shareholders and their shareholdings for purposes of this title. The
determinations shall be made as of the close of business on the record date unless another time for
doing so is specified when the record date is fixed.

(34) “Registered office” means the address of the corporation’s registered agent.

(35) “Secretary” means the corporate officer to whom the board of directors has delegated
responsibility under RCW 23B.08.400(3) for custody of the minutes of the meetings of the board of
directors and of the shareholders and for authenticating records of the corporation.
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(36) “Shareholder” means the person in whose name shares are registered in the records of a
corporation or the beneficial owner of shares to the extent of the rights granted by a nominee
certificate on file with a corporation.

(37) “Shares” means the units into which the proprietary interests in a corporation are divided.
(38) “Social purpose” includes any general social purpose and any specific social purpose.

(39) “Social purpose corporation” means a corporation that has elected to be governed as a social
purpose corporation under chapter 23B.25 RCW.

(40) “Specific social purpose” means the specific social purpose or purposes for which a social purpose
corporation is organized as set forth in the articles of incorporation of the corporation in accordance
with RCW 23B.25.040(2)(a).

(41) “State,” when referring to a part of the United States, includes a state and commonwealth, and
their agencies and governmental subdivisions, and a territory and insular possession, and their agencies
and governmental subdivisions, of the United States.

(42) “Subscriber” means a person who subscribes for shares in a corporation, whether before or after
incorporation.

(43) “Subsidiary” means an entity in which the corporation has, directly or indirectly, a controlling
interest.

(44) “United States” includes a district, authority, bureau, commission, department, and any other
agency of the United States.

(45) “Voting group” means all shares of one or more classes or series that under the articles of
incorporation or this title are entitled to vote and be counted together collectively on a matter at a
meeting of shareholders. All shares entitled by the articles of incorporation or this title to vote generally
on the matter are for that purpose a single voting group.

(46) “Writing” or “written” means any information in the form of a document.
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23B.01.410. Notices and other communications.

(1) A notice under this title must be in writing, except that oral notice of any meeting of the board of
directors may be given if expressly authorized by the articles of incorporation or bylaws. A notice
includes material that this title or the corporation’s articles of incorporation or bylaws requires to
accompany the notice. Unless otherwise agreed between the sender and the recipient, words in a notice
or other communication under this title must be in English.

(2) A notice or other communication may be given by any method of delivery, except that electronic
transmissions must be in accordance with this section. If the methods of delivery are impracticable, a
notice or other communication may be given by means of a broad non-exclusionary distribution to the
public, which may include a newspaper of general circulation in the area where published; radio,
television, or other form of public broadcast communication; or other methods of distribution that the
corporation has previously identified to its shareholders.

(3) A notice or other communication to a domestic or foreign corporation registered to do business in
this state may be delivered to the corporation’s registered agent or to the secretary at its principal office
shown in its most recent annual report or, in the case of a foreign corporation that has not yet delivered
an annual report, in its foreign registration statement.

(4) A notice or other communications may be delivered-bygiven by electronic mail or other electronic
transm|55|on4f—eeﬂseﬁted49—by—the+ee+plem-e#¢aa#rer&ed—by! sub|ect to subsectlon (10) of thls

tpansmrssmn%mqu#ed, if applicable.
(5) Aﬂ),v—eenseﬂt—undeFNotwnhstandmg subsection (4) of this section, a notice may not. be revoked-by-the

eensent—w—deemed—reveked—#f—(—a—)glven by electronlc ma|I or other electronic transmission

(a) To a shareholder from and after the time that the shareholder notifies the corporation in
writing of an objection to receiving notice by electronic mail or other electronic transmission; or

(b) To a shareholder or director from and after the time that the corporation is unable to deliver
two consecutive notices by electronic mail or other electronic trarsmissions-given-by-the-cerperationin
accordance-with-such-consent—and-{bltransmission to the electronic mail address, network, or

processing system for such shareholder or director, and such inability becomes known to the secretary
or to the transfer agent, or other person responsible for the giving of notice or other communications.

The inadvertent failure to treatdiscover such inability-asa+eveecation will not invalidate any meeting or
other corporate action.

(6) Unless otherwise agreed between the sender and the recipient, an electronic transmission is
received when:

(a) If by electronic mail, it is directed to the recipient’s electronic mail address, {including, in the
case of a shareholder, to the shareholder’s electronic mail address as it appears in the corporation’s
records);

(b) If by posting on an electronic network, upon the later of:
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(i) such posting, and

(i) the delivery of separate notice to the recipient of such specific posting
together with comprehensible instructions regarding how to obtain access to the posting on the
electronic network; and

(c) If by any other electronic transmission, it enters an information processing system that the
recipient has designated or uses for the purposes of receiving electronic transmissions or information of
the type sent, and from which the recipient is able to retrieve the electronic transmission and itisin a
form capable of being processed by that system.

(7) Receipt of an electronic acknowledgement from an information processing system described in
subsection (6)(c) of this section establishes that an electronic transmission was received but, by itself,
does not establish that the content sent corresponds to the content received.

(8) An electronic transmission is received under this section even if no person is aware of its receipt.

(9) A notice or other communication, if in a comprehensible form or manner, is effective at the earliest
of the following:

(a) If in a physical form, the earliest of when it is actually received, or when it is left at:
(i) A shareholder’s address as it appears in the corporation’s records;
(i) A director’s residence or usual place of business; or
(iii) The corporation’s principal office;

(b) If mailed to a shareholder, upon deposit in the United States mail with first-class postage
prepaid and correctly addressed to the shareholder’s mailing address as it appears in the corporation’s
records;

(c) If mailed to a recipient other than a shareholder, the earliest of when it is actually received,
or:

(i) If sent by registered or certified mail, return receipt requested, the date
shown on the return receipt signed by or on behalf of the addressee; or

(ii) Five days after it is deposited in the United States mail with first-class
postage prepaid and correctly addressed to the recipient;

(d) If sent by air courier, when dispatched and correctly addressed to a shareholder’s mailing
address as it appears in the corporation’s records;

(e) If ansent by electronic mail or any other electronic transmission, when it is received as
provided in subsection (6) of this section; and

(f) If oral, when communicated.

(10) A notice or other communication may be in the form of an electronic transmission that cannot be
directly reproduced in paper form by the recipient through an automated process used in conventional
commercial practice only if (a) the electronic transmission is otherwise retrievable in perceivable form,
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and (b) the sender and the recipient have consented in writing to the use of such form of electronic
transmission.

(11) Notwithstanding anything to the contrary in this section or any other section of this title,

#whenever this title requires that a notice be given to shareholders beaccompanied-by-certain-material;
aof a public company, the publlc company may,_if Qermltted b¥ aggllcable federal law, satlsfy such a
requirement-whetherernotashareholde e
by—éa}pestmg—th&matenaal Y g ! gostmg the notlce! and any material that this title or the corgoratlon

articles of incorporation or bylaws requires to accompany the notice, on an electronic network (either
separate from, or in combination with or as part of, any other materials the public company has posted

on the electronic network in compliance with applicable federal law) at or prior to the time that the
notice referred to in in clause (b) of this subsection (11) is delivered to the public company’s
shareholders entitled to receive the notice, and (b) deliverirgmailing to the public company’s
shareholders entitled to receive the notice a separate recerdnotice of the posting-fwhichrecord-may
accompany-or-becontainedih-the-neotice}, together with comprehensible instructions regarding how to
obtain access to the posting on the electronic network. In such a case, the notice and any accompanying
material posted on the electronic network is deemed to have been delivered to the public company’s

shareholders at the time the netice-te-the-shareheldersseparate notice required under clause (b) of this
subsection (11) is effective wrderas provided in subsection (9) of this section. A public company that
elects pursuant to this seetiensubsection (11) to post on an electronic network any notice or any
material reguired-bythat this title or the corporation’s articles of incorporation or bylaws requires to
accompany a notice to shareholders is required, at its expense, to provide a copy of the notice and such
material in a tangible medium (alone or in combination or as part of any other materials the public
company has posted on the electronic network in compliance with federal law) to any shareholder
entitled to such a notice who so requests.

(22) If this title prescribes requirements for notices or other communications in particular
circumstances, those requirements govern. If articles of incorporation or bylaws prescribe requirements
for notices or other communications, not inconsistent with this section or other provisions of this title,
those requirements govern. The articles of incorporation or bylaws may-autherize-er require delivery of
notices of meetings of directors by electronic mail or other electronic transmission.

(13) In the event that any provisions of this title are deemed to modify, limit, or supersede the federal
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. §§ 7001 et seq., the provisions of
this title will control to the maximum extent permitted by section 102(a)(2) of that federal act.
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23B.01.420. Notice--Common address--Address defined--Shareholder consent.

(1) A corporation has delivered written notice or any other report or statement to all shareholders of
record who share a common address if all of the following requirements are met:

(a) The corporation delivers one copy of the notice, report or statement to the common
address;

(b) The corporation addresses the notice, report or statement to the shareholders who share
that address either as a group or to each of the shareholders individually_or in any other manner to
which each of those shareholders has consented; and

(c) Each of those shareholders consents to delivery of a single copy of such notice, report or

statement to the shareholders’ common address,and-the-corporation-notifieseach-shareholderofthe

(2) For purposes of this section, “address” means a street address, a post office box number, a facsimile
telephone number, an address, location, or system for electronic transmissions, an emailelectronic mail
address, or another similar destination to which recerdsdocuments are delivered.

(3) Ha-shareholderdeliversAny consent described in subsection (1) of this section is revocable by any of
those shareholders who deliver written notice of revocation to the corporation. If such written notice of

electronic-transmission-asprovided-in-REW 23B-01-410-Any shareholder who fails to object by written
notice to the corporation, within sixty days of written notice by the corporation of its intention to deliver
single copies of notices, reports or statements to shareholders who share a common address as

ermitted by subsection (1) of this section, will be deemed to have consented to receiving such single
copy at the common address, on condition that the notice of intention explains that consent may be
revoked and the method for revoking.

114



23B.07.040. Corporate action without a meeting.

(1) (a) Corporate action required or permitted by this title to be approved by a
shareholder vote at a meeting may be approved without a meeting or a vote if either:

(i) The corporate action is approved by all shareholders entitled to
vote on the corporate action; or

(i) The corporate action is approved by shareholders holding of
record or otherwise entitled to vote in the aggregate not less than the minimum
number of votes that would be necessary to approve such corporate action at a
meeting at which all shares entitled to vote on the corporate action were present and
voted, and at the time the corporate action is approved the corporation is authorized
to approve such corporate action under this subsection(1)(a)(ii) by a general or
limited authorization contained in its articles of incorporation, except that if a
corporation's articles of incorporation authorize shareholders to cumulate their votes
when electing directors pursuant to RCW 23B.07.280, shareholders may not elect
directors by less than unanimous written consent.

(b) Corporate action may be approved by shareholders without a meeting or
a vote if the approval is evidenced by one or more written consents:

(i) Executed by shareholders holding of record or otherwise
entitled to vote in the aggregate not less than the minimum number of votes
necessary under (a)(i) or (ii) of this subsection;

(ii) Indicating the date of execution, which date must be on or after the
applicable record date determined in accordance with subsection (2) of this section;

(iii) Describing the corporate action being approved; and

(iv) Delivered to the corporation for filing by the corporation with the
minutes or corporate records in accordance with subsection (4) of this section. When
delivered to each shareholder for execution, the consent must include or be
accompanied by the same material that would have been required by this title to be
delivered to shareholders in or accompanying a notice of meeting at which the
proposed corporate action would have been submitted for shareholder approval. A
shareholder may withdraw an executed shareholder consent by delivering a written
notice of withdrawal to the corporation prior to the time when shareholder consents
sufficient to approve the corporate action have been delivered to the corporation.

(c) A written consent in the form of an electronic transmission mustcontain
er-bewill be deemed to have been executed by a shareholder if it indicates that
shareholder’s present intent to approve the corporate action and contains or is
accompanied by information from which the corporation can determine that the
electronic transmission was transmitted by the shareholder and the date on which
the shareholder transmitted the electronic transmission.
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(2) The record date for determining shareholders entitled to approve a corporate
action without a meeting may be fixed under RCW 23B.07.030 or 23B.07.070, but if
not so fixed shall be the date of execution indicated on the earliest dated shareholder
consent executed under subsection (1) of this section, even though such shareholder
consent may not have been delivered to the corporation on that date.

(3) (a) Notice that shareholder consents are being sought under subsection (1)(a)
of this section must be given, by the corporation or by another person soliciting such
consents, on or promptly after the record date, to all shareholders entitled to vote on
the record date who have not yet executed the shareholder consent and, if this title
would otherwise require that notice of a meeting of shareholders to consider the
proposed corporate action be given to nonvoting shareholders, to all nonvoting
shareholders as of the record date. Notice given under this subsection (3)(a) must
include or be accompanied by the same information required to be included in or to

accompany the shareholder consent under subsection (1)(b)(iii) and (iv) of this section.

(b) Notice that sufficient written consents have been execute to approve the
proposed corporate action under either of subsection (1)(a)(i) or (ii) of this section
must be given by the corporation, promptly after delivery to the corporation of
written consents sufficient to approve the corporate action in accordance with
subsection (4) of this section, to all shareholders entitled to vote on the record date
and, if this title would otherwise require that notice of a meeting of shareholders to
consider the proposed corporate action be given to nonvoting shareholders, to all
nonvoting shareholders as of the record date.

(4) Unless the consent executed by shareholders specifies a later time as the time at
which the approval of the corporate action is to be effective, shareholder approval
obtained under this section is effective when:

(a) Executed shareholder consents sufficient to approve the proposed
corporate action have been delivered to the corporation in any manner authorized by
RCW 23B.01.410; and

(b) Any period of advance notice required by the corporation's articles of
incorporation to be given to any nonconsenting shareholders has been satisfied. No
written consent is effective to approve a proposed corporate action unless, within
sixty days after the earliest date on which a consent delivered to the corporation as
required by this section was executed, written consents executed by a sufficient
number of shareholders to approve the corporate action are delivered to the
corporation.

(5) Approval of corporate action by written consents under this section has the effect
of a meeting vote and may be described as such in any document, except that, if the
corporate action requires the filing of a certificate under any other section of this title,
the certificate so filed shall state, in lieu of any statement required by that section
concerning any vote of shareholders, that shareholder approval has been obtained in
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accordance with this section and that notice to any nonconsenting shareholders has
been given to the extent required by this section.

(6) The notice requirements in subsection (3)(a) and (b) of this section will not delay
the effectiveness of approval of corporate action by written consents, and failure to
comply with those notice requirements will not invalidate approval of corporate
action by written consents; except that this subsection is not intended to limit judicial
power to fashion any appropriate remedy in favor of a shareholder adversely affected
by a failure to give such notice in accordance with those subsections.
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23B.08.210. Corporate action without meeting.

(1) Unless the articles of incorporation or bylaws provide otherwise, corporate action required
or permitted by this title to be approved at a board of directors' meeting may be approved without a
meeting if the corporate action is approved by all members of the board. The approval of the corporate
action must be evidenced by one or more written consents describing the corporate action being
approved, executed by each director either before or after the corporate action becomes effective, and
delivered to the corporation for inclusion in the minutes or filing with the corporate records.

(2) A written consent in the form of an electronic transmission mustecentainorbewill be
deemed to have been executed by a director if it indicates the director’s present intent to approve the
corporate action and contains or is accompanied by information from which the corporation can
determine that the electronic transmission was transmitted by the director and the date on which the
director transmitted the electronic transmission.

(3) Corporate action is approved under this section when the last director executes the consent.

(4) A consent under this section has the effect of a meeting vote and may be described as such
in any document.

118



PURPOSE: Completion of the information in this cover sheet will help expedite the WSBA Legislative
Review Committee’s review and approval process of potential Bar-request legislation. Of particular
importance is information related to draft development and stakeholder work.

Short title of proposal: Proposed revisions to Washington Nonprofit Corporation Act, Chapter 24.03 RCW

Submitted by (Section'): Nonprofit Corporations Committee of the Business Law Section

Designated Section representative and contact information (phone and email):
Judith Andrews, 206-915-2494, judy@judithandrewslaw.com

Brief summary of bill and anticipated fiscal impact:

The proposed revisions will “modernize” the Nonprofit Corporation Act, create uniformity with the
Washington Business Corporation Act, and add protections for charitable assets. The revisions propose
an increase to the annual renewal fee for nonprofit corporations to fund a Charitable Assets Protection
Account to fund education and enforcement efforts by the Attorney General.

Brief statement of need: The current Act has long needed revisions to address omissions and dated
provisions that leave nonprofit corporations and their governing body members confused and
sometimes hindered in their mission by the Act.

Description of draft development: (please provide detail) The Committee began work on these revisions
in 2009 with the publication of the Third ABA Model Nonprofit Corporation Act. The proposed revisions
incorporation many of the provisions of the model act that will improve the Act, preserves many of the
provisions of the current act that work well and creates uniformity with the Washington Business
Corporation Act where appropriate.

How does the proposal meet requirements under GR 12.2? (please explain)

Submittal Status:

1. Has this proposal been submitted to the Committee before? Yes T No
(If no, skip the remainder of this section, and move to the Stakeholder Work on the next page.)

2. If yes, when was this proposal initially submitted to the Committee?

3. Briefly, please provide the following:

1 For purposes of this document, “Section” means any WSBA Section, Committee, Division, or Council. 119




(a) What concerns or questions were raised (including requests for additional information) by the
Committee previously?

(b) How this proposal addresses those concerns, questions, or additional information requests made by the

Committee?

(d) Is there additional information relevant to the status of the proposal?

Summary of Stakeholder Work

*Please describe completed and ongoing activity with internal and external partners

Referred to:

Feedback:
Please include stakeholder positions on the proposal (e.g. support;
oppose; concerns; neutral; or no response) and explain.

Business Law Section Approved by the Executive Committee

Summary of Additional Stakeholder Input
*Please describe other anticipated stakeholder feedback regarding the proposal.
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Nonprofit Corporation Draft - Summary of Changes

Section 1102(66)(d), page 9: Changes the definition of "religious corporation".

e Deletes: "or the exchange is for tuition, room, board, or other related educational
services provided in connection with a program of primary, secondary, or collegiate
instruction comparable in scope to that of any public school or college operated by the
state of WA, or any of its school districts."

e Adds: "Not an affiliated scholastic institution whose primary purpose is education."

Section 1102(72), page 10: Changes the definition of "Unincorporated entity".

e Adds: "cooperative association, limited cooperative association"

Section 1106, page 13: Changes effective dates.

e Changes from July 1, 2021 to 2022.

Section 1107, page 13: Changes effective dates.

e Changes from June 30, 2021 to 2022.

Section 1404, page 22: Modifies "catastrophic event".

e From "change and destruction" to "rapid change and or destruction"

Section 1405, page 23: Removes power to challenge a nonprofit in a derivative proceeding.

e Deletes language related to derivative proceedings.

Section 2409(5)(a)&(b), page 62: Corrects language to be consistent with guardianship laws.

e Rephrases and provides cross reference citations.
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Section 2705(2), page 76: Remove cross reference to derivative proceedings.

e Deletes last sentence of section 2705(2).

Section 4301 - 4310, page 143: Removes derivative proceeding provisions.

e Deletes sections 4301 - 4310.

Section 5208(17), page 162: Corrects a cross reference.

e Adds correct citation to 23.100 RCW.

Section 6103, page 227: Changes implementation date.

e Except section 5204, this act takes effect Juhy-1,-2021 January 1, 2022.

Section 6104, page 227: Changes implementation date.

e Section 5204 takes effect July 1, 2022.
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BILL REQUEST - CODE REVISER'S OFFICE

BILL REQ. #: S-0087.2/21 2nd draft
ATTY/TYPIST: RB:akl

BRIEF DESCRIPTION: Concerning nonprofit corporations.
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AN ACT Relating to nonprofit corporations; amending RCW
11.110.020, 23.95.255, 23.95.305, 7.60.025, 9.46.0209, 15.105.020,
18.100.050, 18.100.130, 18.100.134, 23.95.105, 24.50.010,
28A.710.010, 35.67.020, 35.67.190, 35.92.020, 36.89.080, 36.94.140,
39.34.030, 39.34.055, 41.04.382, 43.06.335, 43.07.120, 43.07.190,
43.15.030, 43.105.020, 43.210.020, 43.210.040, 43.330.135, 46.19.020,
48.30.135, 48.180.010, ©4.34.300, 64.38.025, 64.90.400, 66.24.495,
66.24.680, 68.20.020, 70.45.070, 70.290.030, 79A.30.030, 79A.30.040,
79A.35.130, 79A.70.030, 82.04.4251, 82.04.4264, 82.04.431,
82.04.4328, 82.08.0203, 82.08.0293, 82.12.0293, 88.46.065, and
89.08.405; reenacting and amending RCW 19.142.010, 48.62.021, and
74.15.020; adding a new section to chapter 74.15 RCW; adding a new
chapter to Title 24 RCW; repealing RCW 24.03.005, 24.03.009,
24.03.010, 24.03.015, 24.03.017, 24.03.020, 24.03.025, 24.03.027,
24.03.030, 24.03.035, 24.03.040, 24.03.043, 24.03.045, 24.03.04¢0,
24.03.047, 24.03.048, 24.03.050, 24.03.055, 24.03.060, 24.03.065,
24.03.070, 24.03.075, 24.03.080, 24.03.085, 24.03.090, 24.03.095,
24.03.100, 24.03.103, 24.03.1031, 24.03.105, 24.03.110, 24.03.113,
24.03.115, 24.03.120, 24.03.125, 24.03.127, 24.03.130, 24.03.135,
24.03.140, 24.03.145, 24.03.150, 24.03.155, 24.03.160, 24.03.165,
24.03.170, 24.03.175, 24.03.180, 24.03.183, 24.03.185, 24.03.190,
24.03.195, 24.03.200, 24.03.205, 24.03.207, 24.03.210, 24.03.215,
24.03.217, 24.03.220, 24.03.225, 24.03.230, 24.03.235, 24.03.2404¢
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24.03.245, 24.03.250, 24.03.255, 24.03.260, 24.03.266, 24.03.271,
24.03.276, 24.03.295, 24.03.300, 24.03.302, 24.03.305, 24.03.310,
24.03.315, 24.03.325, 24.03.332, 24.03.334, 24.03.335, 24.03.340,
24.03.345, 24.03.350, 24.03.360, 24.03.365, 24.03.370, 24.03.380,
24.03.390, 24.03.395, 24.03.405, 24.03.417, 24.03.420, 24.03.425,
24.03.430, 24.03.435, 24.03.440, 24.03.445, 24.03.455, 24.03.460,
24.03.465, 24.03.470, 24.03.480, 24.03.490, 24.03.500, 24.03.510,
24.03.520, 24.03.530, 24.03.540, 24.03.550, 24.03.900, 24.03.905,
24.03.915, 24.03.920, and 24.03.925; ©prescribing penalties; and

providing effective dates.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

PART I
FORMATION AND GENERAL CONDITIONS
ARTICLE 1
GENERAL PROVISIONS

NEW SECTION. Sec. 1101. SHORT TITLE. This chapter may be known

and cited as the Washington nonprofit corporation act.

NEW SECTION. Sec. 1102. DEFINITIONS. The definitions in this

section apply throughout this chapter wunless the context clearly
requires otherwise.

(1) "Address," unless otherwise specified, means either a
physical mailing address or an electronic address.

(2) "Articles" or "articles of incorporation" means the original
articles of incorporation as modified by all amendments thereof, as
filed by the secretary of state. If any record filed under this
chapter restates the articles 1in their entirety, thenceforth the
articles shall not include any prior filings.

(3) "Board" or "board of directors" means the team or body of
individuals ultimately —responsible for the management of the
activities and affairs of the nonprofit corporation, regardless of
the name used to refer to the team or body.

(4) "Bylaws" means the code or codes of rules, other than the
articles, adopted for the regulation and governance of the internal
affairs of the nonprofit corporation, regardless of the name or names
used to refer to those rules, excluding separate policies or

procedures adopted by the board. 126
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(5) "Charitable corporation" means a domestic nonprofit
corporation that is operated primarily or exclusively for one or more
charitable purposes.

(6) "Charitable purpose" means a purpose that:

(a) Would make a corporation organized and operated exclusively
for that purpose eligible to be exempt from taxation under section
501 (c) (3) of the Internal Revenue Code; or

(b) Is considered charitable under applicable law other than this
chapter or the Internal Revenue Code.

(7) "Contribution" means the payment, donation, or promise, for
consideration or otherwise, of any money or property of any kind or
value which contribution 1is wholly or partly induced by a
solicitation.

(8) "Corporation" means a domestic nonprofit corporation, unless
otherwise specified.

(9) "Delegate" means a person elected or appointed to vote in a
representative capacity for the election of directors or on other
matters.

(10) "Deliver" or "delivery" of a record means delivery by hand,
United States mail, private courier service, electronic transmission,
or other methods of delivery used in conventional commercial
practice, except that delivery to the secretary of state means actual
receipt by the secretary of state.

(11) "Director" means an individual designated, elected, or
appointed, by that or any other name or title, to act as a member of
the board of directors, while the individual is holding that
position.

(12) "Domestic," with respect to an entity, means governed as to
its internal affairs by the law of this state.

(13) "Domestic corporation" or "domestic nonprofit corporation"
means a domestic corporation incorporated under or subject to this
chapter.

(14) "Domestic unincorporated entity" means an unincorporated
entity whose internal affairs are governed by the laws of this state.

(15) "Electronic" means relating to technology having electrical,
digital, magnetic, wireless, optical, electromagnetic, or similar
capabilities.

(16) "Electronic transmission" means an electronic communication:

(a) Not directly involving the physical transfer of a record in a

tangible medium; and 127
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(b) That may be retained, retrieved, and reviewed by the sender
and the recipient thereof, and that may be directly reproduced in a
tangible medium by such a sender and recipient.

(17) "Electronically transmitted" means that the sender of an
electronic transmission initiated the electronic transmission.

(18) "Eligible entity" means a domestic or foreign unincorporated
entity, a domestic nonprofit corporation incorporated under a
corporations statute other than this chapter or its predecessor
statutes, or a domestic or foreign for-profit corporation.

(19) "Employee" does not include an individual serving as an
officer or director who is not otherwise employed by the corporation.

(20) "Entitled to vote" means entitled to vote on the matter
under consideration pursuant to the articles or bylaws of the
nonprofit corporation or any applicable controlling provision of law.

(21) "Entity" means an organization or artificial legal person
that either has a separate 1legal existence or has the power to
acquire an estate in real property in its own name and includes, but
is not limited to:

(a) A domestic or foreign for-profit corporation;
(b) A domestic or foreign nonprofit corporation;

(c) A domestic or foreign general or limited partnership;

(d) A domestic or foreign limited liability partnership;

(e) A domestic or foreign limited liability company;

(f) Any other domestic or foreign unincorporated entity;

(g) A domestic or foreign estate or trust;

(h) The federal government;

(i) A tribal government; and

(3) A state or local government, foreign government, or
governmental subdivision.

(22) "Ex officio director" means an individual who becomes a
member of the board of directors not through the regular elections
process but by virtue of another position that he or she holds.
Unless the articles or bylaws specifically state that an ex officio
director does not have the right to vote, such a director has the
same right to vote as any other director.

(23) "Execute" or "executed" means:

(a) Signed, with respect to a written record;

(b) Electronically transmitted along with sufficient information

to determine the sender's identity and intent to execute; or
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(c) With respect to a record to be filed by the secretary of
state, in compliance with the standards for filing as prescribed by
this chapter; chapter 23.95 RCW; or the secretary of state.

(24) "Federal government" includes a district, authority, bureau,
commission, department, and any other agency of the federal
government of the United States.

(25) "Filing entity"™ means an unincorporated entity that 1is
created by filing a public organic record.

(26) "For-profit corporation” or "domestic for-profit
corporation" means a domestic business corporation incorporated under
or subject to Title 23B RCW or any successor provisions.

(27) "Foreign," with respect to an entity, means governed as to
its internal affairs by the law of a jurisdiction other than this
state.

(28) "Foreign for-profit corporation”" means a foreign corporation
that would be a for-profit corporation if incorporated under the law
of this state.

(29) "Foreign corporation" or "foreign nonprofit corporation"
means a foreign corporation that would be a nonprofit corporation if
incorporated under the law of this state.

(30) "Foreign wunincorporated entity" means an unincorporated
entity whose internal affairs are governed by an organic law of a
jurisdiction other than this state.

(31) "Fundamental transaction" means an amendment of the articles
or bylaws, merger, sale of all or substantially all of the assets,
domestication, conversion, or dissolution of a nonprofit corporation.

(32) "Gift dinstrument" means a record or records under which
property 1is donated to, transferred to, granted to, or held by the
corporation. A solicitation constitutes a gift instrument with
respect to a donation, transfer, or grant of property made in
response to the solicitation only if:

(a) The solicitation was in the form of a record, including but
not limited to, invitations made by electronic transmission or in
electronic media, or was documented in the form of a record created
no later than ninety days after the solicitation was made; and

(b) The donation, transfer, or grant of property was made within
one year of the solicitation.

(33) "Governmental subdivision"™ includes an authority, county,
district, and municipality formed or authorized by any federal,

state, or local government. 129
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(34) "Includes" denotes a partial definition.

(35) "Individual" means a natural person.

(36) "Interest" means either or both of the following rights
under the organic law of an unincorporated entity:

(a) The right to receive distributions from the entity either in
the ordinary course or upon ligquidation; or

(b) The right to receive notice or vote on issues involving its
internal affairs, other than as an agent, assignee, proxy, oOr person

responsible for managing its business, activities, or affairs.

(37) "Interest holder" means a person who holds of record an
interest.
(38) "Interest holder liability" means personal liability for a

debt, obligation, or liability of a domestic or foreign for-profit or
nonprofit corporation or unincorporated entity that is imposed on a
person:

(a) Solely by reason of the person's status as a shareholder,
interest holder, or member; or

(b) By the articles, bylaws, or an organic record pursuant to a
provision of the organic law authorizing the articles, bylaws, or an
organic record to make one or more specified shareholders, interest
holders, or members liable in their capacity as shareholders,
interest holders, or members for all or specified debts, obligations,
or liabilities of the entity.

(39) "Internal Revenue Code" means Title 26 U.S.C., the federal
Internal Revenue Code of 1986, as amended, or any successor statute.

(40) "Jurisdiction," when used to refer to a political entity,
means the United States, a state, a foreign country, or a political
subdivision of a foreign country.

(41) "Jurisdiction of formation"™ means the Jjurisdiction whose law
includes the organic law of an entity.

(42) "Material interest"™ means an actual or potential benefit or
detriment, other than one that would devolve on the nonprofit
corporation or the members generally, that would reasonably be
expected to impair the objectivity of an individual's judgment when
participating in the action to be taken.

(43) "Material relationship" means a familial, financial,
professional, employment, or other relationship that would reasonably
be expected to impair the objectivity of an individual's Jjudgment
when participating in the action to be taken.

(44) "Means" denotes an exhaustive definition. 130
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(45) "Member" means:

(a) Where the articles state that the corporation has members, a
person who has a right set forth in the articles or bylaws, not as a
delegate, to select or vote for the -election of directors or
delegates or to vote on at least one type of fundamental transaction.

(b) For a corporation formed before July 1, 2021, the articles of
which do not state that the corporation has members, a person who:

(1) Is defined as a member in the bylaws; and

(ii) Has a right provided in the bylaws, not as a delegate, to
select or vote for the election of directors or delegates or to vote
on at least one type of fundamental transaction.

(c) A delegate or group of delegates, to the extent:

(i) The powers, functions, or authority of the members have been
vested 1in, or are exercised by, such a delegate or group of
delegates; and

(ii) The provision of this chapter in which the term appears 1is
relevant to the discharge by the delegate or group of delegates of
its powers, functions, or authority.

(46) "Membership" means the rights and any obligations of a
member in a nonprofit corporation.

(47) "Membership corporation" means a nonprofit corporation whose
articles provide that it has members, or that has members as defined
in subsection (46) of this section.

(48) "Nonfiling entity" means an unincorporated entity that is
not created by filing a public organic record.

(49) "Nonmembership corporation" means a nonprofit corporation
whose articles do not provide that it has members and that does not
have members as defined in subsection (45) (b) of this section.

(50) "Nonprofit corporation™ means a domestic nonprofit
corporation, unless otherwise specified.

(51) "Notice" has the same meaning as described in section 1103
of this act.

(52) "Notify" means to provide notice as defined in section 1103
of this act.

(53) "Officer" includes:

(a) A person who is an officer as defined in section 2601 of this
act; and

(b) If a nonprofit corporation is in the hands of a custodian,

receiver, trustee, or other court-appointed fiduciary, that fiduciary
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or any person appointed by that fiduciary to act as an officer for
any purpose under this chapter.

(54) "Organic law" means the law of an entity's Jjurisdiction of
formation governing the internal affairs of the entity.

(55) "Organic record" means a public organic record or the
private organic rules.

(56) "Person" includes an individual or an entity.

(57) "Principal office" means the office designated in the annual
report required under RCW 23.95.255 as the location of the principal
executive office of a domestic or foreign nonprofit corporation,
whether or not in this state.

(58) "Private organic rules" means the rules, whether or not in a
record, that govern the internal affairs of an unincorporated entity,
are binding on all of its interest holders, and are not part of its
public organic record, if any.

(59) "Proceeding" means any civil suit or criminal,
administrative, or investigatory action.

(60) "Property" means all property, whether real, personal, or
mixed or tangible or intangible, including cash, securities, or real
property, or any right or interest therein.

(61) "Property held for charitable purposes" 1is as defined 1in
section 1408 of this act.

(62) "Public organic record" means the record, if any, that is
filed as a public record to create an unincorporated entity and any
amendment to or restatement of that record.

(63) "Record" means information inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in
perceivable form. An electronic transmission not directly involving
the physical transfer of a record in a tangible medium is a record
only if:

(a) It may be retained, retrieved, and reviewed by the sender and
the recipient thereof; and

(b) It may be directly reproduced in a tangible medium by the
sender and the recipient thereof.

(64) "Record date" means the date established under section 2307
of this act on which a nonprofit corporation determines the identity
of its members and the membership rights they hold for purposes of
this chapter. The determinations shall be made as of 12:01 a.m. on
the record date unless another time for doing so is specified when

the record date is fixed. 132
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(65) "Registered foreign nonprofit corporation”" means a foreign
nonprofit corporation registered to do business in this state.

(66) "Religious corporation" means a charitable corporation
including, but not limited to, a church, mosque, synagogue, temple,
nondenominational ministry, interdenominational or ecumenical
organization, or faith-based social service agency, that is:

(a) Organized primarily for religious purposes;

(b) Operated primarily, in good faith, to carry out religious
purposes;

(c) Held out to the public as carrying out religious purposes;

(d) Not engaged primarily or substantially in the exchange of
goods or services for consideration, unless the consideration does
not exceed nominal amounts;

(e) Not engaged in participation or intervention in political
campaigns for or against candidates for public office; and

(f) Not engaged in attempts to influence legislation beyond the
limits applicable to an organization described in section 501 (c) (3)
of the Internal Revenue Code.

(67) "Shareholder" means the person in whose name shares are
registered 1in the &records of a domestic or foreign for-profit
corporation or the beneficial owner of shares to the extent of the
rights granted by a nominee certificate on file with such a
corporation.

(68) "Shares" means the units into which the proprietary
interests 1in a domestic or foreign for-profit corporation, or a
nonprofit corporation incorporated under organic law other than this
chapter that permits proprietary interests in such a corporation, are
divided.

(69) "Solicitation" means any oral or written request for a
contribution, including an offer or attempt by the solicitor to sell
any property, rights, services, or other thing, in connection with
which:

(a) Any appeal is made for any charitable purpose;

(b) The name of any charitable corporation, or any foreign
nonprofit corporation that would be a charitable corporation if it
were incorporated under this chapter, 1s used as an inducement for
making the contribution or consummating the sale; or

(c) Any statement is made that implies that the whole or any part

of the contribution or the proceeds from the sale will be applied
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toward any charitable purpose or donated to any entity organized or
operated for charitable purposes.

(70) "State" means a state of the United States, the District of
Columbia, Puerto Rico, the United States Virgin Islands, or any
territory or insular possession subject to the Jjurisdiction of the
United States, and any agency or governmental subdivision of any of
the foregoing.

(71) "Tangible medium" means a writing, copy of a writing,
facsimile, or a physical reproduction, each on paper or on other
tangible material.

(72) "Unincorporated entity" means an entity that is not any of
the following: A domestic or foreign for-profit or nonprofit
corporation, an estate, a trust, a governmental subdivision, the
federal government, a tribal government, a state or local government,
a municipal corporation, a foreign government, or a governmental
subdivision. The term includes a general ©partnership, limited
liability company, limited partnership, cooperative association,
limited cooperative association, business or statutory trust, joint
stock association, and unincorporated nonprofit association.

(73) "Vote,™ "voting," or "casting a vote" includes voting
occurring at a meeting; voting of members by ballot or proxy; and the
giving of consent in the form of a record without a meeting by a
person entitled to vote. Whether or not the person entitled to wvote
characterizes such conduct as voting or casting a vote, the term does
not include either recording the fact of abstention or failing to
vote for:

(a) A candidate; or

(b) Approval or disapproval of a matter.

(74) "Voting group" means one or more classes of members that
under the articles, bylaws, or this chapter are entitled to vote and
be counted together collectively on a matter at a meeting of members.
All members entitled by the articles, bylaws, or this chapter to vote
generally on that matter are for that purpose a single voting group.

(75) "Voting power" means the current power to vote in the
election of directors or delegates, or to wvote on approval of any

type of fundamental transaction.

NEW SECTION. Sec. 1103. NOTICE. (1) Notice under this chapter

must be in the form of a record unless this chapter or the articles

or bylaws allow oral notice. 134

Code Rev/RB:akl 10 S-0087.2/21 2nd draft



0 I o U b w NN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

(2) Notice may be communicated in person or by delivery. If these
forms of communication are impracticable, notice may be communicated
by a newspaper of general circulation in the area where published, or
by radio, television, or other form of public broadcast
communication.

(3) Notice, other than notice described in subsection (4) of this
section, is effective at the earliest of the following:

(a) When received;

(b) When left at the recipient's residence or usual place of
business;

(c) Five days after its deposit in the United States mail or with
a commercial delivery service, if the postage or delivery charge 1is
paid and the notice is correctly addressed; or

(d) On the date shown on the return receipt, 1f sent by
registered or certified mail, return receipt requested, or by
commercial delivery service.

(4) Notice in the form of a record by a membership corporation to
a member is effective:

(a) Five days after its deposit in the United States mail or with
a commercial delivery service, if the postage or delivery charge 1is
paid and the notice is correctly addressed to the member's address
shown in the corporation's current record of members;

(b) When given, if the notice 1s delivered by electronic
transmission to the member's address shown in the corporation's
current record of members; or

(c) When given, if the notice 1is delivered in any other manner
that the member has authorized.

(5) Notice to a domestic or registered foreign nonprofit
corporation may be delivered to 1its registered agent or to the
corporation or 1its secretary at its principal office shown in its
most recent annual report or, in the case of a foreign corporation
that has not yet delivered an annual report, 1in its registration
statement.

(6) Where oral notice 1s permitted, it 1is effective when
communicated, if communicated in a comprehensible manner.

(7) If this chapter prescribes notice requirements for particular
circumstances, those requirements govern. If the articles or bylaws
prescribe notice requirements, not inconsistent with this section or
other provisions of this chapter, those requirements govern.

(8) With respect to electronic transmissions: 135
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(a) Unless otherwise provided in the articles or bylaws, or
otherwise agreed between the sender and the recipient, an electronic
transmission is received when:

(i) It enters an electronic system that the recipient has
designated or currently uses for the purpose of receiving electronic
transmissions of the type sent; and

(ii) It is in a form capable of being processed by that system.

(b) An electronic transmission is received under (a) (i) of this
subsection even if no individual is aware of its receipt.

(c) Receipt of an electronic acknowledgment from an electronic
system described in (a) (i) of this subsection establishes that a
record was received but, by itself, does not establish that the
content sent corresponds to the content received, and 1is not
necessary for the record to be received.

(9) A member may revoke in the form of a record a corporation's
express or implied authorization to deliver notices or communications
by electronic transmission to the member. Such authorization is
deemed revoked with respect to a member if:

(a) The corporation cannot deliver two consecutive notices or
other communications to the member's address shown in the
corporation's current record of members; and

(b) The inability becomes known to the secretary or other person
responsible for giving the notice or other communication; but the
failure to treat the inability as a revocation does not invalidate

any meeting or other action.

NEW SECTION. Sec. 1104. SERVICE ON CORPORATIONS. (1) Service

upon a nonprofit corporation of any process, notice, or demand

required or permitted by law may be made by serving the nonprofit
corporation's registered agent.

(2) Service wupon a nonprofit corporation made by serving the
nonprofit corporation's registered agent, or service on the nonprofit
corporation in the absence of a registered agent, 1is governed by
chapter 23.95 RCW.

NEW SECTION. Sec. 1105. VENUE FOR ACTIONS. Except as provided

under federal or state law or in specific provisions of this chapter,

every action arising under this chapter shall be tried in, and "the

court" throughout this chapter refers to, the superior court:

136
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(1) In the county where the corporation's principal office in
this state is located;

(2) If the corporation has no principal office in this state, in
the county where the corporation's registered agent in this state is
located;

(3) Of King county; or

(4) Of Thurston county.

NEW SECTION. Sec. 1106. APPLICATION TO EXISTING NONPROFIT
CORPORATIONS. (1) This chapter applies to every domestic nonprofit

corporation in existence on July 1, 2022, that was incorporated under
chapter 24.03 RCW or filed a statement of election through which it
elected to have chapter 24.03 RCW apply to it.

(2) Any corporation or association organized under any other
chapter of Title 24 RCW may be reorganized under this chapter by
adopting and filing amendments to its articles 1in accordance with
this chapter. The articles as amended shall conform to this chapter,
and shall state that the corporation accepts the benefits of and will

be bound by this chapter.

NEW SECTION. Sec. 1107. APPLICATION TO REGISTERED FOREIGN
CORPORATIONS. A foreign nonprofit corporation registered as of June

30, 2022, is subject to this chapter but is not required to obtain a

new statement of registration to transact business in this state.

NEW SECTION. Sec. 1108. RELATIONSHIP TO PRIOR STATUTES. (1)
Except as provided in subsection (2) of this section, the repeal of
chapter 24.03 RCW by this act does not affect:

(a) The operation of the repealed chapter or any action taken
under it before its repeal;

(b) Any ratification, right, remedy, privilege, obligation, or
liability acquired, accrued, or incurred under the repealed chapter
before its repeal;

(c) Any violation of the repealed chapter, or any penalty,
forfeiture, or punishment incurred Dbecause of the violation, before
its repeal; or

(d) Any proceeding, reorganization, or dissolution commenced
under the repealed chapter before its repeal, and the proceeding,
reorganization, or dissolution may be completed in accordance with

the repealed chapter as if it had not been repealed. 137
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(2) If a penalty or punishment imposed for violation of chapter
24.03 RCW repealed by this act is reduced by this chapter, then the
penalty or punishment if not already imposed shall be imposed in

accordance with this chapter.

NEW SECTION. Sec. 11009. RELATIONSHIP TO OTHER LAWS. (1) Unless

displaced by particular provisions of this chapter, the principles of

law and equity supplement this chapter.

(2) This chapter does not authorize an act prohibited by, and
does not affect the application or requirements of, law other than
this chapter.

(3) This chapter modifies, 1limits, or supersedes the federal
electronic signatures in global and national commerce act, Title 15
U.S.C. Sec. 7001 et seq., but this chapter does not modify, limit, or
supersede section 101 (c) of that act or authorize delivery by
electronic transmission of any of the notices described in section
103 (b) of that act.

NEW SECTION. Sec. 1110. SUBORDINATION TO CANON LAW. To the

extent religious doctrine or canon law governing the internal affairs

of a nonprofit corporation 1s inconsistent with this chapter, the
religious doctrine or canon law controls to the extent required by
the United States Constitution, the state Constitution, or both.

ARTICLE 2
FILING DOCUMENTS—SECRETARY OF STATE

NEW SECTION. Sec. 1201. APPLICABILITY OF UNIFORM BUSINESS
ORGANIZATIONS CODE. Filing of documents under this chapter by the

secretary of state is governed by this chapter and chapter 23.95 RCW.

NEW SECTION. Sec. 1202. FILING REQUIREMENTS. (1) To be entitled

to filing by the secretary of state, a record delivered for filing
under this chapter must:

(a) Satisfy the requirements set forth in RCW 23.95.200;

(b) Contain all information required under this chapter and
chapter 23.95 RCW;

(c) Be executed on behalf of the domestic or foreign entity as

follows: 138
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(1) If the entity is a domestic or foreign nonprofit corporation,
by an officer;

(ii) If the entity 1s not a domestic or foreign nonprofit
corporation, by a person with authority to sign for the entity; or

(iii) If the entity is in the hands of a custodian, receiver,
trustee, or other court-appointed fiduciary, by that fiduciary; and

(d) Satisfy the requirements of any other provision of this
chapter or chapter 23.95 RCW that adds to or wvaries any of the
requirements in this section.

(2) A filed record may include additional information not in
conflict with the requirements of subsection (1) of this section.

(3) (a) Whenever a provision of this chapter permits any of the
terms of a plan or a filed record to be dependent on facts
objectively ascertainable outside the plan or filed record, the
following provisions apply:

(i) The plan or filed record shall set forth the manner in which
the facts will operate upon the terms of the plan or filed record.

(ii) The facts may include:

(A) Any of the following that is available in a nationally
recognized news or information medium either in print or
electronically: Statistical or market indices, market prices of any
security or group of securities, interest rates, currency exchange
rates, or similar economic or financial data;

(B) A determination or action by any person or body, including
the nonprofit corporation or any other party to a plan or filed
record; or

(C) The terms of, or actions taken under, an agreement to which
the corporation is a party, or any other agreement or record.

(d) As used in this subsection:

(i) "Filed record" means a record filed by the secretary of state
under any provision of the Uniform Business Organizations Code or any
provision of this chapter except sections 1801 through 1811 of this
act, except an annual report filed pursuant to section 1204 of this
act; and

(ii) "Plan" means a plan of domestication, business conversion,

entity conversion, distribution, or merger.

NEW SECTION. Sec. 1203. ELECTRONIC FILINGS. Any rules

governing electronic filing adopted by the secretary of state under

RCW 23.95.115(2) apply to all filings required or permitted undegzg
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this chapter unless such rules, this chapter, or chapter 23.95 RCW

specify otherwise.

NEW SECTION. Sec. 1204. ANNUAL REPORT. Each domestic nonprofit

corporation, and each registered foreign nonprofit corporation, shall
deliver to the secretary of state for filing an annual report as
required under RCW 23.95.255(2).

NEW SECTION. Sec. 1205. MAJOR CHANGES BY CHARITABLE
CORPORATIONS. (1) A charitable corporation shall report any action

described in subsection (2) of this section on the next annual report
that the charitable corporation delivers to the secretary of state
for filing under section 1204 of this act, except as provided 1in
subsection (3) of this section.

(2) The actions that create a reporting requirement under this
section are:

(a) Amendment of the charitable corporation's articles to include
one or more purposes of the corporation substantially different from
any purpose stated in the charitable corporation's articles in effect
before the amendment; or

(b) Operation of a significant program or activity that is
substantially different from both:

(1) Programs or activities the charitable corporation has
previously operated; and

(ii) Programs or activities described in the most recent
application for recognition of exemption from federal income tax that
the charitable corporation has filed with the internal revenue
service and 1n response to which the internal revenue service has
issued a determination letter of tax-exempt status to the charitable
corporation.

(3) A charitable corporation is not required to report actions
described in subsection (2) of this section:

(a) If the charitable corporation was a religious corporation
both before and after it took the action;

(b) Within the <charitable corporation's first three vyears of
existence, if all programs or activities the charitable corporation
operates are consistent with the purposes set forth in the charitable
corporation's articles; or

(c) When the charitable corporation operates a program or

activity described in subsection (2) (b) of this section, if all fundfg
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expended to conduct such a program or activity are derived only from
one or more of the following sources:

(1) Contributions or sales in response to one or more
solicitations in which:

(A) The program or activity was clearly described; and

(B) A statement was made that implies that the corporation will
apply any contribution, or proceeds from any sale, in connection with
those solicitations toward the program or activity;

(11i) Admissions, performance of services, or furnishing of
facilities;

(iii) Sales of goods not in connection with any solicitation;

(iv) Income from investments of the charitable corporation that
is not subject to any gift restriction; or

(v) Revenue from any source that is recognized after the program
or activity has been in continuous operation and disclosed to the
general public for a period of at least three years.

(4) The secretary of state shall deliver to the attorney general
a copy of every annual report filed by the secretary of state that

includes a report described in this section.

NEW SECTION. Sec. 1206. POWERS OF SECRETARY OF STATE. The

secretary of state has the powers reasonably necessary to perform the
duties required by this chapter, including adoption, amendment, or
repeal of rules under chapter 34.05 RCW for the efficient

administration of this chapter.

NEW SECTION. Sec. 1207. FEES. The secretary of state may adopt

rules 1n accordance with chapter 34.05 RCW setting fees for any

services provided by the secretary of state under this chapter.

ARTICLE 3
INCORPORATION

NEW SECTION. Sec. 1301. INCORPORATORS. One or more individuals

may act as the incorporators of a nonprofit corporation by delivering

articles of incorporation to the secretary of state for filing.
Individuals acting as incorporators must be at least eighteen years
old.

141
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NEW SECTION. Sec. 1302. CORPORATE NAME. The name or any
reserved name of a nonprofit corporation is governed by chapter 23.95
RCW.

NEW SECTION. Sec. 1303. ARTICLES OF INCORPORATION. (1) The

articles of incorporation shall set forth:

(a) A name for the nonprofit corporation that satisfies the
requirements of section 1302 of this act;

(b) The name and address of the corporation's initial registered
agent;

(c) That the corporation is incorporated under this chapter;

(d) The purpose or purposes for which the corporation is
organized;

(e) The number of directors constituting the initial board of
directors, and the names and mailing addresses of the persons who are
to serve as the initial directors;

(f) If the corporation will have members as defined in section
1102 of this act, a statement that the corporation will have members;

(g) The distribution of assets upon dissolution;

(h) The name and mailing address of each incorporator; and

(1) The signature of each incorporator.

(2) The articles of incorporation may set forth:

(a) A statement that the corporation has no members as defined in
this chapter (whether or not the corporation uses the term "member"
to define one or more classes of persons who are not members as
defined in this chapter);

(b) The names of the initial members, if any;

(c) Provisions not inconsistent with law regarding:

(1) Managing the business and regulating the affairs of the
corporation;

(ii) Defining, limiting, and regulating the powers of the
corporation, its board of directors, and the members, if any;

(iii) The characteristics, qualifications, rights, limitations,
and obligations attaching to each or any class of members;

(d) A provision permitting or making obligatory indemnification
of any individual made a party to a proceeding because the individual
is or was a director against liability incurred in the proceeding,
subject to the limitations set forth in section 2706 of this act;

(e) Provisions required if the corporation is to be exempt from

taxation under federal, state, or local law; or 142
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(f) Any other provision that this chapter specifically permits to
be set forth in the articles or bylaws.

(3) The articles of incorporation need not set forth any of the
corporate powers enumerated in this chapter.

(4) Provisions of the articles may be made dependent upon facts
objectively ascertainable outside the articles 1in accordance with
section 1202 (3) of this act.

NEW SECTION. Sec. 1304. EFFECTIVENESS OF INCORPORATION. (1)

Unless a delayed effective date is specified, the corporate existence

begins on the date the articles are filed by the secretary of state.
(2) The filing of the articles by the secretary of state is
conclusive proof that the incorporators satisfied all conditions
precedent to incorporation except in a proceeding by this state to
cancel or revoke the incorporation or involuntarily dissolve the

nonprofit corporation.

NEW SECTION. Sec. 1305. REQUIREMENT OF REGISTERED AGENT. (1)

Fach nonprofit corporation shall designate and maintain a registered

agent in this state.
(2) The designation and maintenance of a nonprofit corporation's

registered agent are governed by chapter 23.95 RCW.

NEW SECTION. Sec. 1306. LIABILITY FOR PREINCORPORATION
TRANSACTIONS. All persons purporting to act as or on behalf of a

nonprofit corporation, knowing there was no incorporation under this
chapter, are jointly and severally liable for all liabilities created

while so acting.

NEW SECTION. Sec. 1307. ORGANIZATION OF CORPORATIONS. (1) After

incorporation:

(a) The initial directors shall hold an organizational meeting at
the call of a majority of the initial directors to complete the
organization of the nonprofit corporation by appointing officers,
adopting bylaws, and carrying on any other business brought before
the meeting; and

(b) If the initial directors resign or refuse to meet, then the
incorporator or incorporators shall hold a meeting at the call of a
majority of the incorporators to elect a board of directors who shall

complete the organization of the corporation. 143
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(2) An organizational meeting may be held in or out of this
state.

(3) The directors or incorporators may take organizational action
without a meeting if the action taken is evidenced by one or more
consents 1in the form of a record describing the action taken and

executed by each director or incorporator.

NEW SECTION. Sec. 1308. BYLAWS. (1) The board shall adopt

initial bylaws for the corporation.

(2) The bylaws may contain any provision for managing the
activities and regulating the affairs of the corporation that is not
inconsistent with law or the articles. Whenever a provision of the
bylaws 1s inconsistent with a provision of the articles, the

provision of the articles controls.

ARTICLE 4
PURPOSES, POWERS, AND LIMITATIONS

NEW SECTION. Sec. 1401. PURPOSES. (1) Nonprofit corporations

may be organized under this chapter for the purpose of engaging in
any lawful activity. A nonprofit corporation may set forth a more
limited purpose or purposes in its articles.

(2) A charitable corporation formed after July 1, 2021, must be
organized under this chapter, unless incorporating under this chapter
is prohibited by another statute of this state.

(3) A corporation engaging in an activity that is subject to
regulation under another statute of this state may incorporate under
this chapter only if incorporating under this chapter 1is not
prohibited by the other statute. The corporation is subject to all
the limitations of the other statute. Organizations subject to any
provision of the banking or insurance laws of this state may not be
organized under this chapter, except that any nonprofit corporation
heretofore organized under any act hereby repealed and existing for
the purpose of providing health care services as defined in RCW
48.44.010 or 48.46.020, as now or hereafter amended, continues to be

organized under this chapter.

NEW SECTION. Sec. 1402. POWER TO MODIFY PURPOSES. (1) Unless

otherwise prohibited by its articles or Dbylaws, a nonprofit

144

Code Rev/RB:akl 20 S-0087.2/21 2nd draft



N = = = T = T S e
© W J o U W N H O W W J o U W N

N DN
w N O

NN
SIS

w W W W W W W W W N DD DD DN
O < o U b W NP O W O d O

corporation, including a charitable corporation, may modify its
purposes by:

(a) Amending 1its articles or Dbylaws in accordance with this
chapter and with those documents; and

(b) Making provision for any gift restrictions as defined in
section 1502 of this act, either by ensuring continued adherence to
those restrictions or by obtaining modification as provided in
section 1503 of this act.

(2) A decision to modify the corporation's purposes is subject to
judicial review only with respect to violations of this chapter or

other applicable law.

NEW SECTION. Sec. 1403. GENERAL POWERS. Unless 1ts articles

provide otherwise, every nonprofit corporation has perpetual duration

and has the same powers as an individual to do all things necessary
or convenient to carry out its affairs including, without limitation,
power to:

(1) Sue and be sued, complain and defend in its corporate name;

(2) Have a corporate seal, which may be altered at will, and to
use 1it, or a facsimile of it, by impressing or affixing it or in any
other manner reproducing it;

(3) Make and amend bylaws and policies, not inconsistent with its
articles or with the laws of this state, for managing and regulating
the affairs of the corporation;

(4) Purchase, receive, lease, or otherwise acquire, and own,
hold, improve, wuse, and otherwise deal with, real or personal
property, or any legal or equitable interest in property, wherever
located;

(5) Sell, convey, mortgage, pledge, lease, exchange, and
otherwise dispose of all or any part of its property;

(6) Purchase, receive, subscribe for, or otherwise acquire, own,
hold, wvote, use, sell, mortgage, lend, pledge, or otherwise dispose
of, and deal in and with shares or other interests in, or obligations
of, any other entity;

(7) Make contracts; make guarantees that may reasonably be
expected to benefit, directly or indirectly, the guarantor
corporation; incur liabilities; borrow money; issue notes; bonds, and
other obligations; and secure any of its obligations by mortgage or

pledge of any of its property or income;
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(8) Lend money, invest and reinvest its funds, and receive and
hold real and personal property as security for repayment, except as
limited by section 2701 of this act;

(9) Be a promoter, partner, shareholder, member, trustee,
associate, or manager of any partnership, 3joint wventure, trust, or
other entity;

(10) Conduct i1its activities, 1locate offices, and exercise the
powers granted by this chapter within or without this state;

(11) Elect directors and appoint officers, employees, and agents
of the corporation, define their duties, fix their compensation, and
lend them money and credit, except as limited by sections 2701 and
2702 of this act;

(12) Pay pensions and establish pension plans, pension trusts,
and benefit or incentive plans for any or all of its current or
former directors, officers, employees, and agents, except as limited
by section 2702 of this act;

(13) Make donations for charitable purposes;

(14) Impose dues, assessments, admission, and transfer fees on
its members;

(15) Establish conditions for admission or removal of members,
admit or remove members, and issue memberships;

(l6) Carry on a business, and, subject to the requirements of
sections 1406 and 2702 of this act, make net profits and accumulate
reserves; and

(17) Make payments or donations, or do any other acts, not
inconsistent with 1law, that further the purposes, activities, and

affairs of the corporation.

NEW SECTION. Sec. 1404. EMERGENCY POWERS. (1) For purposes of

this section, an emergency exists if a quorum of the directors cannot

readily be assembled Dbecause of some catastrophic event. A
catastrophic event is a sudden, natural or man-made situation where
rapid change or destruction has occurred that has limited normal
functions in daily living including communications and travel.

(2) In anticipation of and for the duration of an emergency, the
board of a nonprofit corporation may:

(a) Modify lines of succession to accommodate the incapacity of
any director, officer, employee, or agent; and

(b) Take those actions necessary to preserve the corporation and

ensure that it acts in accordance with its purposes. 146
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(3) During an emergency, unless the articles or bylaws provide
otherwise:

(a) Notice of a meeting of the board need be given only to those
directors it 1is practicable to reach and may be given in any
practicable manner;

(b) The quorum required under section 2504 of this act or the
articles or bylaws need not be established at such a meeting; and

(c) One or more officers of the nonprofit corporation present at
a meeting of the board may be deemed to be directors for purposes of
the meeting.

(4) In anticipation of and for the duration of an emergency, any
meeting of the membership or of the board of directors may be
conducted through one or more means of remote communication through
which members or directors not physically present may simultaneously
participate with each other during the meeting, notwithstanding any
provision of the articles or bylaws that provides otherwise. A member
or director participating in a meeting through such means 1in
anticipation of and for the duration of an emergency 1is considered
present in person at the meeting.

(5) Corporate action taken in good faith during an emergency to
further the purposes and the ordinary affairs of the nonprofit
corporation:

(a) Binds the corporation; and

(b) May not be used to impose liability on a director, officer,

employee, or agent.

NEW SECTION. Sec. 1405. ULTRA VIRES ACTION. (1) Except as

provided in subsection (2) of this section, the validity of corporate

action may not Dbe challenged on the ground that the nonprofit
corporation lacks or lacked power to act.

(2) The power of a nonprofit corporation to act may be
challenged:

(a) In a proceeding by the corporation, directly or through a
receiver, trustee, or other legal representative, against an
incumbent or former director, officer, employee, or agent of the
corporation; or

(b) In a proceeding by the attorney general under section 3605 of
this act.
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NEW SECTION. Sec. 1406. DISTRIBUTIONS PROHIBITED. (1) A

nonprofit corporation shall not distribute any property held for

charitable purposes to its members, directors, officers, or other
persons who are in a position to exercise substantial influence over
the affairs of the corporation, except:

(a) As permitted under section 1407 of this act;

(b) To another entity that is a charitable corporation or is
organized and operated exclusively for one or more charitable
purposes; or

(c) To the federal government, a tribal government, or a state or
local government for a public purpose.

(2) A nonprofit corporation shall not pay dividends or make
distributions of any part of its assets, income, or profits to its
members, directors, officers, or other persons who are in a position
to exercise substantial influence over  the affairs of the
corporation, except as permitted under:

a) Subsection (1) (b) or (c) of this section;
Subsection (3) of this section;
Section 1407 of this act; or

(
(
(
( Section 3502 of this act.
(

b)
c)
d)
3) A nonprofit corporation other than a charitable corporation
may confer benefits upon or make transfers to members or nonmembers
in conformity with its purposes, repurchase its memberships only to
the extent provided in section 2114 of this act, or repay capital
contributions, subject to the following conditions:

(a) Property held for charitable purposes may not be used to
confer benefits upon or make transfers to members or nonmembers,
repurchase memberships, or repay capital contributions;

(b) The nonprofit corporation may not be insolvent, and conferral
of benefits, making of transfers, repurchase of memberships, or
repayment of capital contributions shall not render the corporation
insolvent or unable to carry out its purposes; and

(c) The fair wvalue of the corporation's assets remaining after
the conferring of Dbenefits, making of transfers, repurchase, or

repayment must be sufficient to meet the corporation's liabilities.

NEW SECTION. Sec. 1407. REASONABLE COMPENSATION PERMITTED. A

nonprofit corporation, including a charitable corporation, may pay

reasonable compensation to members, directors, or officers for
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services rendered, or reimburse reasonable expenses incurred by

members, directors, or officers in connection with services rendered.

NEW SECTION. Sec. 1408. PROPERTY HELD FOR CHARITABLE PURPOSES.

(1) Property owned by a nonprofit corporation is held for charitable

purposes if:

(a) The corporation is a charitable corporation;

(b) The property is subject to restrictions contained in a gift
instrument that 1limit its wuse only to one or more charitable
purposes; or

(c) The property 1is subject to restrictions contained in the
corporation's articles, bylaws, or any record adopted Dby the
corporation's board, or to other limitations in the form of a record,
that limit its use only to one or more charitable purposes.

(2) In no event may property held for charitable purposes be
distributed in a manner inconsistent with sections 1407, 3404, or
3502 of this act.

NEW SECTION. Sec. 1409. DEBT AND SECURITY INTERESTS. (1) A

nonprofit corporation shall not issue bonds or other evidences of

indebtedness except for cash or other ©property, tangible or
intangible, or labor or services actually received by or performed
for the corporation or for its benefit or in its formation or
reorganization, or a combination thereof.

(2) The Dboard may authorize a mortgage or pledge of, or the
creation of a security interest in, all or any part of the property
of the nonprofit corporation, or any interest therein. Unless
otherwise provided in the articles or bylaws, the vote or consent of
the members is not required to make effective such an action by the
board.

NEW SECTION. Sec. 1410. PRIVATE FOUNDATIONS. (1) Except as

provided in subsection (2) of this section, a nonprofit corporation

that 1s a private foundation as defined in section 509(a) of the
Internal Revenue Code shall:

(a) Distribute sufficient amounts for each taxable year at a time
and in a manner so as not to subject the corporation to tax under
section 4942 of the Internal Revenue Code;

(b) Not engage in any act of self-dealing as defined in section
4941 (d) of the Internal Revenue Code; 149
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(c) Not retain any excess business holdings as defined in section
4943 (c) of the Internal Revenue Code;

(d) Not make any investments in a manner that subjects the
corporation to tax under section 4944 of the Internal Revenue Code;
and

(e) Not make any taxable expenditures as defined 1in section
4945 (d) of the Internal Revenue Code.

(2) Subsection (1) of this section does not apply to a nonprofit
corporation incorporated before January 1, 1970, that has been
properly relieved from the requirements of section 508(e) (1) of the

Internal Revenue Code by a timely judicial proceeding.

ARTICLE 5
GIFT RESTRICTIONS

NEW SECTION. Sec. 1501. UNRESTRICTED GIFTS. Giving a gift to a

nonprofit corporation, including a charitable corporation, without a
gift instrument transfers complete ownership of the gift to the
nonprofit corporation. A restricted gift to a nonprofit corporation

is created only by a gift instrument.

NEW SECTION. Sec. 1502. RESTRICTED GIFTS. (1) This section

distinguishes between:

(a) Enforceable trusts held by a nonprofit corporation, including
a charitable corporation, governed under chapter 11.110 RCW; and

(b) Gift restrictions whose terms may be enforced and are subject
to modification under this chapter or other applicable law.

(2) A gift to a nonprofit corporation, including a charitable
corporation, does not create a charitable trust unless:

(a) The donor expresses an intent to create a charitable trust;
and

(b) The trustee, which may be a charitable corporation, agrees in

the form of a record to act as trustee of that trust according to its

terms.

(3) Giving a gift to a nonprofit corporation, including a
charitable corporation, that is: (a) Accepted by the corporation; (b)
not in  trust; and (c) subject to material restrictions or

requirements contained in a gift instrument transfers complete

ownership to the nonprofit corporation. The nonprofit corporation is
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bound by the material restrictions or requirements contained in the
gift instrument.

(4) A nonprofit corporation complies with a term contained in a
gift instrument if the nonprofit corporation reasonably complies with
all material restrictions or requirements contained in the term, or,
when appropriate under the facts and circumstances, seeks
modification in accordance with section 1503 of this act.

(5) If the nonprofit corporation fails to comply with any
material restriction or requirement contained in a gift instrument
and fails to seek a modification in accordance with section 1503 of
this act, then the attorney general may bring a proceeding to enforce

the terms of the gift instrument.

NEW SECTION. Sec. 1503. MODIFICATION OR RELEASE OF GIFT
RESTRICTIONS. (1) A term of a gift instrument that binds a nonprofit

corporation may be modified or released, in whole or in part:

(a) If the donor consents in a record;

(b) As set forth in subsection (2) of this section, if the term
is unlawful, impracticable, impossible to achieve, or wasteful;

(c) For gift instruments limiting the use of property to one or
more charitable purposes, through a binding agreement executed by the
nonprofit corporation, the attorney general, and other interested
parties, and filed with or approved by the court in accordance with
section 1504 of this act;

(d) By approval of the court in accordance with section 1505 of
this act; or

(e) As provided by other applicable law including, but not
limited to, chapter 24.55 RCW.

(2) If a nonprofit corporation, including a charitable
corporation, determines that a restriction contained in a gift
instrument on the management, investment, or purpose of a gift is
unlawful, impracticable, impossible to achieve, or wasteful, then the
nonprofit corporation, sixty days after notification to the attorney
general, may modify the restriction, in whole or part, if:

(a) The gift subject to the restriction has a total wvalue
consistent with RCW 24.55.045(4) (a) or any successor provision;

(b) More than twenty years have elapsed since the gift was given;

and
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(c) The nonprofit corporation uses the gift in a manner
consistent with any charitable ©purposes expressed 1in the gift
instrument.

(3) Application of sections 1501 through 1506 of this act to
existing gifts:

(a) Before July 1, 2022, sections 1501 through 1506 of this act
apply to gifts existing on June 30, 2021, only if the institution's
governing body elects to apply sections 1501 through 1506 of this act
to existing gifts before July 1, 2022.

(b) On or after July 1, 2022, sections 1501 through 1506 of this
act apply to all gifts.

(c) As applied to gifts existing on June 30, 2021, sections 1501
through 1506 of this act govern only decisions made or actions taken
on or after July 1, 2022, except that in the case of a nonprofit
corporation that makes the election under subsection (1) of this
section sections 1501 through 1506 of this act govern decisions made
or actions taken on or after the date the nonprofit corporation

elects to be covered by sections 1501 through 1506 of this act.

NEW SECTION. Sec. 1504. BINDING AGREEMENT TO MODIFY OR RELEASE
RESTRICTIONS. (1) If a gift instrument limits the use of the gift to

one or more charitable purposes, and the conditions set forth in
subsection (3) or (4) of this section are satisfied, then the gift
instrument may be modified by agreement of the nonprofit corporation,
the attorney general, and all other interested parties.

(2) For purposes of this section, an "interested party" does not
include:

(a) The donor; or

(b) Any member of any charitable class that the gift would
benefit, either before or after the modifications to be made by the
agreement.

(3) A restriction related to a gift's management or investment
may be modified by an agreement described in subsection (1) of this
section if:

(a) Because of circumstances not anticipated by the donor,
modification will further the charitable purpose of the gift;

(b) Enforcement of the restriction has become impracticable or
wasteful; or

(c) Enforcement of the restriction impairs the management or

investment of the gift. 152
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(4) A restriction on the use of a gift relating to the gift's
charitable purpose, rather than its management or investment, may be
modified by an agreement described in subsection (1) of this section
if the ©purpose Dbecomes unlawful, impracticable, impossible to
achieve, or wasteful.

(5) An agreement described in subsection (1) of this section
must:

(a) Be in writing and executed by all of the parties;

(b) Be binding and conclusive on the nonprofit corporation and
all other parties with a beneficial interest in the gift;

(c) Identify the gift instrument and the term or terms of the
gift instrument that it modifies;

(d) Describe completely the modifications that it would make;

(e) Set forth the reasons why the modifications would comply with
subsection (3) or (4) of this section; and

(f) State changes to the charitable purposes to which the use of
the gift is limited, if any, resulting from the modifications.

(6) The nonprofit corporation or 1its 1legal representative may
file the executed agreement with the court within thirty days of the
agreement's execution by all parties. Upon filing of the executed
agreement with the court:

(a) The agreement becomes effective and equivalent to a final
court order binding on the nonprofit corporation and all other
parties with a beneficial interest in the use of the gift, and

(b) The modifications are deemed approved by the court, and have
the same effect as if the court ordered them pursuant to section 1505
of this act.

(7) The nonprofit corporation or its legal representative may, as
an alternative to the procedure described in subsection (6) of this
section, petition the court for a hearing for presentation of an
agreement entered under this section to the court within twenty-one
days of the agreement's execution by all parties. The nonprofit
corporation shall (a) provide notice of the time and date of the
hearing to each party to the agreement unless that party has waived
notice in the form of a record, and (b) file proof of mailing or
delivery of the notice or waiver with the court. At the hearing, the
court shall review the agreement on behalf of all the parties. The
court shall determine whether the agreement adequately represents and
protects the interests of the parties and the public interest, and

enter an order declaring its determination. If the court determinefis
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that the agreement does not adequately represent and protect those

interests, then the agreement is void.

NEW SECTION. Sec. 1505. JUDICIAL MODIFICATION OR RELEASE OF
RESTRICTIONS. (1) The court may modify a restriction related to a

gift's management or investment, rather than to its charitable
purpose, if:

(a) Because of circumstances not anticipated by the donor,
modification will further the charitable purpose of the gift;

(b) Enforcement of the restriction has become impracticable or
wasteful; or

(c) Enforcement of the restriction impairs the management or
investment of the gift.

(2) The court may modify a restriction on the use of a gift
relating to the charitable purpose of the gift, rather than its
management or investment, if the purpose becomes unlawful,
impracticable, impossible to achieve, or wasteful.

(3) If the gift instrument provides for a forfeiture or gift-over
to an alternative beneficiary, then the court may modify one or more
restrictions under the procedure set out in subsection (1) of this
section if a management or investment provision fails. The court may
not, however, modify any restriction under the procedure set out in
subsection (2) of this section to defeat the interest of an alternate
beneficiary unless the beneficiary would also be subject to, and
unable to perform, the term requiring modification. The alternative
beneficiary 1s entitled to notice and may participate in the
determination of whether to grant modification.

(4) Any modification made by the court must, to the extent
possible, be made in a manner consistent with the charitable purposes
as expressed in the gift instrument.

(5) A nonprofit corporation shall notify the attorney general
whenever it seeks to modify a charitable gift restriction under this
section and the court shall offer the attorney general an opportunity
to be heard.

NEW SECTION. Sec. 1506. CHARITABLE PURPOSE SURVIVES.

Modification or release of a gift restriction shall not allow a gift

to be used for a purpose other than a charitable purpose.

ARTICLE 6 154
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BOOKS AND RECORDS

NEW SECTION. Sec. 1601. CORPORATE RECORDS. (1) A nonprofit

corporation shall keep permanently a copy of the following records:

(a) Minutes of all meetings of its members and of its board of
directors;

(b) A record of all actions taken by the members and board of
directors by unanimous written consent; and

(c) A record of all actions taken on behalf of the corporation by
a committee of the board.

(2) A nonprofit corporation shall keep a current copy of the
following records:

(a) Its articles of incorporation or restated articles of
incorporation and all amendments to them currently in effect;

(b) Its bylaws or restated bylaws and all amendments to them
currently in effect;

(c) All communications 1in the form of a record to members
generally within the past six vyears, including the financial
statements furnished for the past six years under section 1604 of
this act;

(d) A list of the names and business addresses of its current
directors and officers; and

(e) Its most recent annual report delivered to the secretary of
state under section 1204 of this act.

(3) A nonprofit corporation shall maintain appropriate accounting
records.

(4) A membership corporation or its agent shall maintain a record
of its members, in a form that permits preparation of a list of the
names and addresses of all members, in alphabetical order by class,
showing the number of votes each member is entitled to cast.

(5) A nonprofit corporation shall maintain its records in written
form or in any other form of a record.

(6) All records required to be maintained by a nonprofit
corporation may be maintained at any location within or without this

state.

NEW SECTION. Sec. 1602. INSPECTION BY MEMBERS. (1) A member of

a nonprofit corporation may inspect and copy, during regular business

hours at a reasonable location specified by the corporation, any of

the records the corporation is required to maintain under sectiojxg
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1601 of this act, 1f the member delivers to the corporation an
executed notice in the form of a record at least five business days
before the date on which the member wishes to inspect and copy the
records.

(2) Subject to the limitations set forth in (c) and (d) of this
subsection, a member of a nonprofit corporation may inspect and copy,
during regular business hours at a reasonable location specified by
the corporation, any of the following records of the corporation, if
the member delivers to the corporation an executed notice in the form
of a record at least five business days before the date on which the
member wishes to inspect and copy the records:

(a) Excerpts from those minutes and records required to be
maintained under section 1601(1) of this act;

(b) Accounting records of the corporation described in section
1601 (3) of this act; and

(c) Subject to subsection (3) of this section and section 1607 of
this act, the membership list described in section 1601(4) of this
act.

(3) A nonprofit corporation may withhold from inspection under
this section:

(a) Those portions of records that contain information protected
by the attorney-client privilege or related work product;

(b) The address of any member who is known to the corporation to
be a participant in the address confidentiality program described in
chapter 40.24 RCW or any similar program established by law;

(c) Those portions of records, which, 1if disclosed, would be
reasonably 1likely to result in harm to the corporation or a third
party, such as disciplinary actions involving nondirector members,
identities of job applicants, discussions of strategic acquisitions,
records that are required to be kept confidential under obligations
to a third party, etc.; or

(d) Any information that a nonprofit corporation is required to
keep confidential under any other law.

(4) A member may inspect and copy the records described in
subsection (2) of this section only if the:

(a) Member's demand 1is made 1in good faith and for a proper
purpose;

(b) Member describes with reasonable particularity the purpose

and the records the member desires to inspect;

156

Code Rev/RB:akl 32 S-0087.2/21 2nd draft



O I o U b w NN

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31
32
33
34
35
36
37
38

(c) Member agrees in the form of a record to <reasonable
restrictions required by the board on the use or distribution of the
records; and

(d) Records are directly connected with this purpose.

(5) The right of inspection granted by this section may not be
abolished or limited by a nonprofit corporation's articles or bylaws.

(6) This section does not affect the:

(a) Right of a member to inspect records as part of discovery in
connection with litigation; or

(b) Power of any court of competent Jjurisdiction, independently
of this chapter, to compel the production of corporate records for

examination.

NEW SECTION. Sec. 1603. SCOPE OF MEMBER'S INSPECTION RIGHT. (1)

A member's agent or attorney has the same inspection and copying

rights as the member represented.

(2) The right to copy records under section 1602 of this act
includes, if reasonable, the right to receive copies. Copies may be
provided through electronic transmission unless the member requests
otherwise in the form of a record.

(3) The nonprofit corporation may comply with a member's demand
to inspect and copy the list of members under section 1602 (2) (c) of
this act by providing the member for a reasonable charge as described
in subsection (4) of this section with a list of members that was
compiled no earlier than the date of the member's demand.

(4) The nonprofit corporation shall provide a copy of 1its
articles and bylaws at no cost to a member on request. The nonprofit
corporation may impose a reasonable charge, covering the costs of
labor and material, for copies of any other documents provided to the
member. The charge may not exceed the estimated cost of production,

reproduction, or transmission of the records.

NEW SECTION. Sec. 1604. FINANCIAL STATEMENTS FOR MEMBERS. (1)

Except as provided in the articles or bylaws of a nonprofit

corporation engaged in religious activity, upon a demand in the form
of a record from a member, a corporation shall furnish that member
with its latest annual financial statements, which may be
consolidated or combined statements of the corporation and one or
more of its subsidiaries, as appropriate, that include a balance

sheet as of the end of the fiscal year and a statement of operationfy
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for the vyear. If financial statements are prepared for the
corporation on the basis of generally accepted accounting principles,
then the annual financial statements must also be prepared on that
basis.

(2) If the annual financial statements are reported upon by a
certified public accountant, then the accountant's report shall
accompany them. If not, then the statements must be accompanied by a
statement of the president or the person responsible for the
nonprofit corporation's accounting records:

(a) Stating the reasonable belief of the president or other
person as to whether the statements were prepared on the basis of
generally accepted accounting principles and, if not, describing the
basis of preparation; and

(b) Describing any respects 1in which the statements were not
prepared on a basis of accounting consistent with the statements

prepared for the preceding year.

NEW SECTION. Sec. 1605. COURT-ORDERED INSPECTION. (1) If a

nonprofit corporation does not allow a member who complies with

section 1602(1) of this act to inspect and copy any records required
by that subsection to be available for inspection, then the court may
summarily order inspection and copying of the records demanded at the
corporation's expense upon application of the member.

(2) If a nonprofit corporation does not within a reasonable time
allow a member to inspect and copy any other record to which the
member is entitled under section 1602 (2) of this act, then the member
who complies with section 1602 (3) and (4) of this act may apply to
the court for an order to permit inspection and copying of the
records demanded. The court shall dispose of an application under
this subsection on an expedited basis. The court may inspect the
records in question in camera and determine the extent of required
disclosure, 1if any, in light of section 1602 of this act. In making
that determination, the court shall consider the probability and
extent of potential harm to the corporation or any third party that
may result from inspection, and the probability and extent of benefit
to the corporation or the member.

(3) If the court orders inspection and copying of the records
demanded, then it shall also order the nonprofit corporation to pay
the member's costs, including reasonable attorneys' fees, incurred to

obtain the order, unless the corporation proves that it refusefig
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inspection in good faith because it had a reasonable basis for doubt
about the right of the member to inspect the records demanded. If the
court denies the majority of the request for inspection and copying,
it may order the member to pay part or all of the nonprofit
corporation's costs, including reasonable attorneys' fees.

(4) If the court orders inspection and copying of the records
demanded, then it may impose reasonable restrictions on the use or

distribution of the records by the demanding member.

NEW SECTION. Sec. 1606. INSPECTION BY DIRECTORS. (1) A director

of a nonprofit corporation may inspect and copy the books, records,

and documents of the corporation at any reasonable time to the extent
reasonably related to the performance of the director's duties as a
director, including duties as a member of a committee, but not for
any other purpose or in any manner that would violate any duty to the
corporation or law other than this chapter.

(2) The court may order inspection and copying of the books,
records, and documents at the corporation's expense, upon application
of a director who has been refused the inspection rights set out in
subsection (1) of this section, unless the corporation establishes
that the director is not entitled to those inspection rights. The
court shall dispose of an application under this subsection on an
expedited basis.

(3) If an order is issued, then the court may include provisions
protecting the nonprofit corporation from undue burden or expense,
and prohibiting the director from using information obtained upon
exercise of the inspection rights in a manner that would violate a
duty to the corporation, and may also order the corporation to
reimburse the director for the director's costs, including reasonable

attorneys' fees, incurred in connection with the application.

NEW SECTION. Sec. 1607. USE OF MEMBERSHIP LIST. (1) Without the

consent of the board, a membership list or any part thereof may not

be obtained or used by any person for any purpose unrelated to a
member's interest as a member. Without limiting the generality of the
foregoing, without the consent of the board, a membership list or any
part thereof may not be:

(a) Used to solicit cash or other property unless the cash or
other property will Dbe wused solely to solicit the wvotes of the

members in an election to be held by the nonprofit corporation; 159
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(b) Used for any commercial purpose; or

(c) Sold to or purchased by any person.

(2) Instead of making a membership list available for inspection
and copying under sections 1601 through 1607 of this act, a nonprofit
corporation may elect to proceed under the procedures set forth in
section 2304 (6) of this act.

ARTICLE 7
PUBLIC BENEFIT CORPORATIONS

NEW SECTION. Sec. 1701. PUBLIC BENEFIT DESIGNATION. (1) There

is hereby established the special designation of "public benefit

nonprofit corporation."™ A corporation may be designated as a public
benefit nonprofit corporation if it meets the following requirements:

(a) The corporation complies with this chapter; and

(b) The corporation 1s currently recognized by the internal
revenue service as an organization described in section 501 (c) (3) of
the 1Internal Revenue Code or 1is exempt from applying for that
recognition under section 508 (c) of the Internal Revenue Code.

(2) A temporary designation as a public Dbenefit nonprofit
corporation may be provided to a corporation that has applied to the
internal revenue service for recognition of its status as an
organization described in section 501 (c) (3) of the Internal Revenue
Code. The temporary designation is wvalid for up to one year and may
be renewed at the discretion of the secretary of state.

(3) Designation of a corporation as a public benefit nonprofit
corporation does not alter the applicability to the corporation of

any other provision of this chapter.

NEW SECTION. Sec. 1702. APPLICATION AND RENEWAL. (1) The

secretary of state shall develop an application process for new and

existing corporations to apply for public Dbenefit nonprofit
corporation status.

(2) Public benefit nonprofit corporation status must be renewed
annually. The secretary of state may schedule renewals in conjunction

with the corporation's annual report.

NEW SECTION. Sec. 1703. REMOVAL OF STATUS. The secretary of

state may remove a corporation's public benefit nonprofit corporation

designation if the corporation does not comply with this chapter oggg
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the internal revenue service revokes recognition of the corporation's
status as an organization described in section 501 (c) (3) of the

Internal Revenue Code.

ARTICLE 8
FOREIGN CORPORATIONS

NEW SECTION. Sec. 1801. REGISTRATION TO DO BUSINESS. A foreign

nonprofit corporation may not do business in this state until it

registers with the secretary of state pursuant to chapter 23.95 RCW.

NEW SECTION. Sec. 1802. EFFECT OF REGISTRATION. (1) A foreign

nonprofit corporation with a valid foreign registration statement has

the same Dbut no greater rights and has the same but no greater
privileges as, and except as provided by this chapter is subject to
the same duties, restrictions, penalties, and liabilities now or
later imposed on, a domestic nonprofit corporation of like character.

(2) This chapter does not authorize this state to regulate the
organization or internal affairs of a registered foreign nonprofit
corporation.

(3) For those corporations that have a certificate of authority,
are applying for, or intend to apply for a certificate of authority
from the insurance commissioner as an insurance company under chapter
48.05 RCW, whenever under this chapter corporate records are required
to be delivered to the secretary of state for filing, the records
must be delivered to the insurance commissioner rather than the

secretary of state.

NEW SECTION. Sec. 1803. NAME OF FOREIGN CORPORATION. (1) The

name of a registered foreign nonprofit corporation, any name reserved

by a registered foreign nonprofit corporation, or any alternate name
adopted under RCW 23.95.525 is governed by chapter 23.95 RCW.

(2) A foreign nonprofit corporation not registered to do business
in this state may register its name, or an alternate name adopted
pursuant to RCW 23.95.525, under RCW 23.95.315.

NEW SECTION. Sec. 1804. REGISTERED AGENT OF FOREIGN
CORPORATION. (1) Each registered foreign nonprofit corporation in

this state shall designate and maintain a registered agent in this

state. 161
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(2) The designation and maintenance of a foreign nonprofit

corporation's registered agent are governed by chapter 23.95 RCW.

NEW SECTION. Sec. 1805. SERVICE ON FOREIGN CORPORATION. (1) A

registered foreign nonprofit corporation may be served with any

process, notice, or demand required or permitted by law by serving
its registered agent.

(2) Service upon a registered foreign nonprofit corporation made
by serving its registered agent, or service on the registered foreign
nonprofit corporation in the absence of a registered agent, 1is
governed by chapter 23.95 RCW.

NEW SECTION. Sec. 1806. WITHDRAWAL OF REGISTRATION. A

registered foreign nonprofit corporation may withdraw its

registration by delivering a statement of withdrawal to the secretary
of state for filing under RCW 23.95.530.

NEW SECTION. Sec. 1807. WITHDRAWAL UPON CONVERSION OR
DISSOLUTION. (1) A registered foreign nonprofit corporation that

converts to any type of domestic entity automatically is deemed to
have withdrawn its registration on the effective date of the
conversion.

(2) A registered foreign nonprofit corporation that has dissolved
and completed winding up or has converted to a domestic or foreign
entity not required to register under chapter 23.95 RCW or other law
of this state shall deliver a statement of withdrawal to the
secretary of state for filing under RCW 23.95.540.

(3) After the withdrawal of a foreign nonprofit corporation under
this section 1s effective, service of process 1in any action or
proceeding based on a cause of action arising during the time the
foreign nonprofit corporation was registered to do business in this
state may be made pursuant to RCW 23.95.450.

NEW SECTION. Sec. 1808. AMENDMENT TO REGISTRATION UPON
CONVERSION. A registered foreign nonprofit corporation that converts

to a foreign for-profit corporation or to any form of foreign
unincorporated entity that is required to register with the secretary
of state to do business in this state shall deliver to the secretary
of state for filing an amendment to its foreign registration
statement under RCW 23.95.515. 162
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NEW SECTION. Sec. 1809. TRANSFER OF REGISTRATION. (1) If a

registered foreign nonprofit corporation merges into a nonregistered

foreign entity or converts to a different type of foreign entity
required to register to do business in this state, the foreign entity
shall deliver to the secretary of state for filing an application for
transfer of registration under RCW 23.95.545.

(2) If a registered foreign nonprofit corporation is a party to a
statutory merger permitted by the laws of the jurisdiction where it
is incorporated, and the corporation is the surviving corporation, it
is not necessary for the corporation to register to do business or to

amend its registration unless the corporation's name is changed.

NEW SECTION. Sec. 1810. TERMINATION OF REGISTRATION. The

secretary of state may terminate the registration of a registered

foreign nonprofit corporation under RCW 23.95.550:

(1) For any reason set forth in RCW 23.95.550(1);

(2) If the secretary of state receives a duly authenticated
certificate from the secretary of state or other official having
custody of corporate records in the state or country under whose law
the foreign corporation 1s incorporated stating that it has been
dissolved or did not survive a merger; or

(3) If the corporation has continued to exceed or abuse the

authority conferred upon it by this chapter.

NEW SECTION. Sec. 1811. JUDICIAL REVIEW OF TERMINATION. (1) A

foreign nonprofit corporation may appeal the secretary of state's

termination of its registration to the superior court of Thurston
county within ninety days after service of the statement of
termination is perfected. The foreign nonprofit corporation shall
appeal by petitioning the court to set aside the termination and
attaching to the petition copies of its statement of registration and
the secretary of state's statement of termination.

(2) The court may summarily order the secretary of state to
reinstate the registration or may take any other action the court
considers appropriate.

(3) The court's final decision may be appealed as in other civil

proceedings.

PART II
GOVERNANCE 163
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ARTICILE 1
MEMBERS AND MEMBERSHIPS

NEW SECTION. Sec. 2101. MEMBERS. (1) A nonprofit corporation

may have one or more classes of members or may have no members.

(2) For corporations formed on or after July 1, 2021,
notwithstanding anything to the contrary in the bylaws, where the
articles of a nonprofit corporation do not provide that it has
members, the nonprofit corporation does not have members.

(3) For organizations formed before July 1, 2021, where the
articles of a nonprofit corporation do not provide that it has
members, the corporation has members only if the bylaws:

(a) Provide that the corporation has members; and

(b) Provide that members of at least one class have the right to
select or vote for the election of directors or delegates or to vote
on at least one type of fundamental transaction.

(4) Where a nonprofit corporation does not have members under
this section, or where a corporation has no members entitled to vote
on a given matter, any provision of this chapter or any other
provision of law requiring notice to, the presence of, or the vote,
consent, or other action by members in connection with that matter is
satisfied by notice to, the presence of, or the vote, consent, or

other action by the board.

NEW SECTION. Sec. 2102. SCOPE OF MEMBERSHIP. A person is not a

member of a nonprofit corporation for purposes of any provision of

this chapter unless the person meets the definition of "member" in
section 1102 of this act, regardless of whether the corporation

refers to or designates the person as a member.

NEW SECTION. Sec. 2103. ADMISSION OF MEMBERS. (1) The articles

or bylaws of a membership corporation may establish criteria or

procedures for admission of members.

(2) A person may not be admitted as a member without the person's
consent. Consent may be express or implied and need not be in the
form of a record.

(3) If a membership corporation provides certificates of
membership to the members, then the certificates shall not be
registered or transferable except as provided in the articles or

bylaws or by resolution of the board. 164
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NEW SECTION. Sec. 2104. CONSIDERATION FOR ADMISSION. Except as

provided in its articles or bylaws, a membership corporation may
admit members for no consideration or for consideration determined by
the board, which may take any form, including promissory notes,
intangible property, or past or future services. Payment of the
consideration may be made at those times and upon those terms as are
set forth in or authorized by the articles, bylaws, or a resolution
of the board.

NEW SECTION. Sec. 2105. CAPITAL CONTRIBUTIONS. (1) A membership

corporation that 1is not a charitable corporation may provide in its

articles or bylaws that members, upon or after admission, shall make
capital contributions. Except as provided in the articles or bylaws,
the board shall fix the amount. The requirement of a capital
contribution may apply to all members, or to the members of a single
class, or to members of different classes in different amounts or
proportions.

(2) The adoption or amendment of a capital contribution
requirement, whether or not approved by the members, shall not apply
to, or be an obligation of, a member who did not wvote in favor of the
adoption or amendment until thirty days after the member has been

given notice of the adoption or amendment.

NEW SECTION. Sec. 2106. RIGHTS AND OBLIGATIONS. (1) The members

of a membership corporation have only those rights, privileges,

powers, or obligations specifically given or assigned to members in
the articles, the bylaws, or section 2313 of this act.

(2) A member shall not have the right to vote on any matter
unless the articles, the bylaws, or section 2313(1) of this act
provides expressly that the class of members to which that member

belongs has the right to vote on that particular matter.

NEW SECTION. Sec. 2107. DIFFERENCES IN RIGHTS AND OBLIGATIONS.

(1) Except as provided in the articles or bylaws, each member of a
membership corporation has the same rights and obligations as every
other member with respect to voting, dissolution, membership
transfer, and other matters.

(2) If the corporation has one or more classes of members, then

the designation of the class or classes, the articles, or the bylaws

165
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shall set forth the manner of election or appointment and the

qualifications and rights of the members of each class.

NEW SECTION. Sec. 2108. TRANSFERS OF MEMBERSHIP. (1) Except as

provided in the articles or bylaws or by resolution of the board, a

member of a membership corporation may not transfer a membership or
any right arising therefrom.

(2) Where the right to transfer a membership has been provided, a
restriction on that right shall not be binding with respect to a
member holding a membership issued before the adoption of the
restriction unless the affected member consents to the restriction in

the form of a record.

NEW SECTION. Sec. 2109. MEMBER'S LIABILITY FOR CORPORATE
OBLIGATIONS. A member of a membership corporation is not personally

liable for the acts, debts, 1liabilities, or obligations of the

corporation.

NEW SECTION. Sec. 2110. MEMBER'S LIABILITY FOR DUES, FEES, AND

ASSESSMENTS. (1) A membership corporation may levy dues, assessments,

and fees on its members to the extent authorized in the articles or
bylaws. Particular dues, assessments, and fees may be imposed in the
articles or bylaws or by resolution of the board, subject to any
membership approval required under section 3112(1) of this act, on
members of the same class either alike or in different amounts or
proportions, and may be imposed on a different basis on different
classes of members. Members of a class may be made exempt from dues,
assessments, and fees to the extent provided in the articles or
bylaws or by resolution of the board.

(2) The amount and method of collection of dues, assessments, and
fees may be fixed in the articles or bylaws, or the articles or
bylaws may authorize the board or members to fix the amount and
method of collection, with or without approval of the class or
classes of members affected.

(3) The articles or bylaws may provide reasonable means, such as
termination and reinstatement of membership, to enforce the

collection of dues, assessments, and fees.

NEW SECTION. Sec. 2111. CREDITOR'S ACTION AGAINST MEMBER. (1) A

proceeding may not be brought Dby a creditor of a membershifg
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corporation to reach the 1liability, if any, of a member to the
corporation unless final Jjudgment has been rendered in favor of the
creditor against the corporation and execution has Dbeen returned
unsatisfied in whole or in part.

(2) All creditors of a membership corporation, with or without
reducing their claims to judgment, may intervene in any creditor's
proceeding brought under subsection (1) of this section to reach and
apply unpaid amounts due the corporation. Any or all members who owe

amounts to the corporation may be joined in the proceeding.

NEW SECTION. Sec. 2112. RESIGNATION OF MEMBER. (1) A member of

a membership corporation may resign at any time.

(2) The resignation of a member does not relieve the member from

any obligations incurred or commitments made before resignation.

NEW SECTION. Sec. 2113. TERMINATION AND SUSPENSION OF MEMBER.

(1) A membership in a membership corporation may be terminated or

suspended for the reasons and in the manner provided in the articles
or bylaws.

(2) A membership in a membership corporation may also be
terminated, regardless of the procedure set forth in the articles or
bylaws, if:

(a) The corporation has had no contact from the member for at
least three years; and

(b) Either:

(1) The member fails to respond within ninety days to a request
from the corporation to update the member's contact information that
includes a statement that failure to respond could result in
termination of membership, delivered to that member by means
reasonably likely to reach that member; or

(ii) A request from the corporation to update the member's
contact information that includes a statement that failure to respond
could result in termination of membership, sent to that member by
first-class forwardable mail, with postage prepaid, 1is returned as
undeliverable; or

(1ii) If members, or a class of members, are not identified
individually on the records of the corporation, a request from the
corporation for members to provide contact information that includes
a statement that failure to respond could result in termination of

mempbership is published once a week for six consecutive weeks in g7
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newspaper of general circulation in the county 1in which the
corporation's principal office is located.

(3) Unless otherwise provided in the articles or bylaws, if the
articles or bylaws allow the Dboard or any other body to admit
members, the affirmative wvote of two-thirds of that body may
terminate a member.

(4) Irrespective of anything to the contrary in the articles or
bylaws, the court may order termination of a member in the best
interests of the corporation.

(5) A proceeding challenging a termination or suspension for any
reason must be commenced within one year after the effective date of
the termination or suspension.

(6) The termination or suspension of a member does not relieve
the member from any obligations incurred or commitments made before

the termination or suspension.

NEW SECTION. Sec. 2114. REPURCHASE OF MEMBERSHIPS. A membership

corporation that is not a charitable corporation may repurchase any

of its memberships or any right arising therefrom only if it is so
provided in the articles or bylaws. A membership corporation that 1is
a charitable corporation may not repurchase any of its memberships or

any right arising therefrom.

ARTICLE 2
DELEGATES

NEW SECTION. Sec. 2201. DELEGATES. (1) A membership corporation

may provide in its articles or bylaws for delegates.

(2) The articles or bylaws may set forth provisions relating to:

(a) The characteristics, qualifications, rights, limitations, and
obligations of delegates including their selection and removal;

(b) Calling, noticing, holding, and conducting meetings of
delegates; and

(c) Carrying on activities during and between meetings of
delegates.

(3) If the articles or bylaws provide for delegates, then, unless
otherwise provided in the articles or bylaws:

(a) The power to appoint, remove, or modify any provision of the
articles or bylaws governing the appointment or removal of delegates

is reserved to the members. 168
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(b) All other powers of members including, but not limited to,
the right to vote on other amendments to articles or bylaws, may be

exercised by delegates.

ARTICLE 3
MEMBERSHIP MEETINGS AND VOTING

NEW SECTION. Sec. 2301. ANNUAL AND REGULAR MEETINGS. (1) A

membership corporation shall hold an annual meeting of members once

during each fiscal year at a time stated in or fixed in accordance
with the articles or bylaws.

(2) A membership corporation may hold regular meetings on a
regional or other basis at times stated in or fixed in accordance
with the articles or bylaws.

(3) Except as provided in subsection (5) of this section, annual
and regular meetings of the members may be held in or out of this
state at the place stated in or fixed in accordance with the articles
or bylaws. If no place is stated in or fixed in accordance with the
articles or bylaws, then annual and regular meetings shall be held at
the membership corporation's principal office.

(4) The failure to hold an annual or regular meeting at the time
stated in or fixed in accordance with the articles or bylaws does not
affect the validity of any corporate action.

(5) The articles or bylaws may provide that an annual or regular
meeting of members may be held in a specified location and, 1if so
provided under the articles or bylaws, through one or more means of
remote communication through which members not physically present may
participate in the meeting substantially concurrently, vote on
matters submitted to the members, pose questions, and make comments.
For any meeting at which one or more members may participate by means
of remote communication, the corporation shall deliver notice of the
meeting to each member by a means which the member has authorized and
provide complete instructions for participating in the meeting by

remote communication.

NEW SECTION. Sec. 2302. SPECIAL MEETINGS. (1) A membership

corporation shall hold a special meeting of members:

(a) At the call of its board of directors, the president, or the
persons authorized to do so by the articles or bylaws; or

(b) If the holders of either: 169
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(1) The number or proportion of members entitled under the
articles or bylaws to call a meeting on the subject matter proposed
to be considered at the proposed special meeting, which shall not
represent more than twenty-five percent of all the wvotes entitled to
be cast on that subject matter; or

(11) In the absence of a provision fixing the number or
proportion of members entitled to call a meeting, the number or
proportion of members representing five percent of all the votes
entitled to be cast on the subject matter proposed to be considered
at the proposed special meeting;
execute, date, and deliver to the corporation one or more demands in
the form of a record for the meeting describing the purpose for which
it is to be held.

(2) Unless otherwise provided in the articles or bylaws, a demand
for a special meeting may be revoked by notice to that effect
received by the membership corporation from the members calling the
meeting before the receipt by the corporation of demands sufficient
in number to require the holding of a special meeting.

(3) If not otherwise fixed under section 2303 or 2307 of this
act, the record date for determining members entitled to demand a
special meeting is the date the first member executes a demand.

(4) Only business within the purpose or purposes described in the
meeting notice required by section 2305(3) of this act may be
conducted at a special meeting of the members.

(5) Except as provided in subsection (6) of this section, special
meetings of the members may be held in or out of this state at the
place stated in or fixed in accordance with the articles or bylaws.
If no place is stated or fixed in accordance with the articles or
bylaws, then special meetings shall be held at the corporation's
principal office.

(6) The articles or bylaws may provide that a special meeting of
members be held at a specified 1location and, unless otherwise
provided wunder the articles or bylaws, through means of remote
communication through which members not physically present may
participate in the meeting substantially concurrently, vote on
matters submitted to the members, pose questions, and make comments.
Notice of meetings at which one or more members may participate by
means of remote communication must be delivered by a means which the
member  has authorized and provide complete instructions for

participating in the meeting from a remote location. 170
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NEW SECTION. Sec. 2303. COURT-ORDERED MEETING. (1) The court

may summarily order a meeting to be held:

(a) On application of any member entitled to participate in an
annual or regular meeting if an annual meeting was not held within
eighteen months after the last annual meeting; or

(b) On application of a member who executed a demand for a
special meeting under section 2302 of this act that was executed by a
sufficient number of members to call a meeting, if:

(i) Notice of the special meeting was not given within thirty
days after the date the demand was delivered to the corporation's
secretary; or

(ii) The special meeting was not held in accordance with the
notice.

(2) The court may fix the time and place of a court-ordered
meeting, determine the members entitled to participate in the
meeting, specify a record date for determining members entitled to
notice of and to vote at the meeting, prescribe the form and content
of the meeting notice, fix the quorum required for specific matters
to be considered at the meeting or direct that the votes represented
at the meeting constitute a quorum for action on those matters, and
enter other orders necessary to accomplish the purpose or purposes of

the court-ordered meeting.

NEW SECTION. Sec. 2304. LIST OF MEMBERS FOR MEETING. (1) After

fixing a record date for a meeting, a membership corporation shall

prepare an alphabetical list of the names of all its members who are
entitled to notice of that meeting of the members. The 1list of
members shall show the address of and number of votes each member is
entitled to cast at the meeting, except that the address of any
member who is known to the corporation to be a participant in the
address confidentiality program described in chapter 40.24 RCW or any
similar law may be omitted.

(2) The 1list of members must be available for inspection by any
member, beginning two business days after notice of the meeting 1is
given for which the 1list was prepared and continuing through the
meeting, at the membership corporation's principal office or at a
place identified in the meeting notice in the city where the meeting
will be held. A member or the member's agent, on demand in the form
of a record, may inspect and, subject to the requirements of section

1602 (4) of this act, copy the list, during regular business hours ang
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at the member's expense, during the period it is available for
inspection.

(3) The membership corporation shall make the 1list of members
available at the meeting, and a member or the member's agent may
inspect the list at any time during the meeting or any adjournment.

(4) If a membership corporation refuses to allow a member or the
member's agent to inspect the 1list of members before or at the
meeting or copy the 1list as permitted by subsection (2) of this
section, then the court, on application of the member, may:

(a) Summarily order the inspection or copying at the
corporation's expense;

(b) Postpone the meeting for which the 1list was prepared until
the inspection or copying is complete;

(c) Order the corporation to pay the member's costs including
reasonable attorneys' fees incurred to obtain the order; and

(d) Order other appropriate relief.

(5) Refusal or failure to prepare or make available the list of
members does not affect the validity of action taken at the meeting.

(6) Instead of making the list of members available as provided
in subsection (2) of this section, a membership corporation may state
in a notice of meeting that the corporation has elected to proceed
under this subsection. A member of a corporation that has elected to
proceed under this subsection shall state in the member's demand for
inspection a proper purpose for inspection. Within ten business days
after receiving a demand under this subsection, the corporation shall
deliver to the member making the demand an offer of a reasonable
alternative method of achieving the purpose identified in the demand
without providing access to or a copy of the list of members. An
alternative method that reasonably and in a timely manner
accomplishes the proper purpose set forth in the demand relieves the
corporation from making the 1list of members available under
subsection (4) (b) of this section, unless within a reasonable time
after acceptance of the offer the corporation fails to do the things
it offered to do. Any rejection of the corporation's offer must be in
the form of a record and indicate the reasons the alternative
proposed by the corporation does not meet the proper purpose of the

demand.

NEW SECTION. Sec. 2305. NOTICE OF MEMBERSHIP MEETING. (1) A

membership corporation shall give notice to the members of the dateyy;
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time, and place of each annual, regular, or special meeting of the
members. Except as provided under subsection (6) of this section, the
notice must be given in the form of a record no fewer than ten nor
more than sixty days before the meeting date. Except as provided in
this chapter, the articles, or the bylaws, the corporation is only
required to give notice to members entitled to vote at the meeting.

(2) Unless this chapter, the articles, or the bylaws require
otherwise, notice of an annual or regular meeting need not include a
description of the purpose for which the meeting is called.

(3) Notice of a special meeting shall include a description of
the purpose for which the meeting is called.

(4) If not otherwise fixed under section 2303 or 2307 of this
act, the record date for determining members entitled to notice of
and to vote at an annual or special meeting of the members is the day
before the first notice is given to members.

(5) Unless the articles or bylaws require otherwise, 1f an
annual, regular, or special meeting of the members is adjourned to a
different date, time, or place, notice need not be given of the new
date, time, or place if the new date, time, or place is announced at
the meeting before adjournment. If a new record date for the
adjourned meeting is or is required to be fixed under section 2307 of
this act, then the corporation shall give notice of the adjourned
meeting to the members entitled to vote on the new record date.

(6) Notice of regular meetings other than the annual meeting may
be made by providing each member with the adopted schedule of regular
meetings for the ensuing year in the form of a record at any time
after the annual meeting and ten days before the next succeeding
regular meeting and at any time requested by a member or by any other
notice prescribed by the bylaws.

(7) Whenever notice would otherwise be required to be given under
any provision of this chapter to a member, the notice need not be
given if notice of two consecutive annual meetings, and all notices
of meetings during the period between those two consecutive annual
meetings, have been returned undeliverable or could not be delivered.
If a member delivers to the nonprofit corporation a notice setting
forth the member's then current address, then the requirement that

notice be given to that member is reinstated.

NEW SECTION. Sec. 2306. WAIVER OF NOTICE. (1) A member may

waive any notice required Dby this chapter, the articles, or thegs
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bylaws no more than sixty days before or sixty days after the date
and time stated in the notice or of the meeting or action. The waiver
must be in the form of a record, be executed by the member entitled
to the notice, and be delivered to the membership corporation for
inclusion in the minutes or filing with the corporate records.

(2) The attendance of a member at a meeting:

(a) Waives objection to lack of notice or defective notice of the
meeting, unless the member at the beginning of the meeting or
immediately upon arrival at the meeting objects to holding the
meeting or transacting business at the meeting; and

(b) Waives objection to consideration of a particular matter at
the meeting that is not within the purpose described in the meeting
notice, unless the member objects at the meeting to considering the

matter.

NEW SECTION. Sec. 2307. RECORD DATE. (1) The articles or bylaws

may fix or provide the manner of fixing the record date to determine

the members entitled to notice of a meeting of the members, to demand
a special meeting, to vote, or to take any other action. If the
articles or bylaws do not fix or provide for fixing a record date,
then the board of the membership corporation may fix a future date as
the record date.

(2) A record date fixed under this section may not be more than
seventy days before the meeting or action requiring a determination
of members.

(3) A determination of members entitled to notice of or to vote
at a meeting of the members is effective for any adjournment of the
meeting unless the board fixes a new record date, which it shall do
if the meeting is adjourned to a date more than one hundred twenty
days after the date fixed for the original meeting.

(4) If the court orders a meeting adjourned to a date more than
one hundred twenty days after the date fixed for the original
meeting, then it may provide that the original record date continues

in effect or it may fix a new record date.

NEW SECTION. Sec. 2308. CONDUCT OF MEETING. (1) At each meeting

of members, an individual shall preside as chair. The chair 1is

appointed and may be removed:

(a) As provided in the articles or bylaws;

174
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(b) In the absence of a provision in the articles or bylaws, by
the board; or

(c) In the absence of both a provision in the articles or bylaws
and an appointment by the board, by the members at the meeting.

(2) Except as provided in the articles or bylaws or by resolution
of the board, the chair determines the order of business and has the
authority to establish rules for the order and conduct of the
meeting.

(3) Any rules established for the order and conduct of the
meeting pursuant to subsection (2) of this section must be fair to
the members.

(4) Except as provided in the articles or bylaws or by resolution
of the board:

(a) The chair of the meeting shall announce at the meeting when
the polls close for each matter voted upon.

(b) If no announcement is made, then the polls are deemed to have
closed upon the final adjournment of the meeting.

(c) After the polls close, no ballots, proxies, or votes, nor any

otherwise permissible revocations or changes thereto may be accepted.

NEW SECTION. Sec. 2309. PROXIES. (1) Except as provided in the

articles or bylaws, a member may not vote by proxy.

(2) If the articles or bylaws allow members to vote by proxy,
then the following procedure applies unless the articles or bylaws
provide otherwise:

(a) A member or the member's agent or attorney-in-fact may
appoint a proxy to vote or otherwise act for the member by executing
an appointment form in the form of a record. An appointment form must
contain or be accompanied by information from which it can be
determined that the member or the member's agent or attorney-in-fact
authorized the appointment of the proxy.

(b) An appointment of a proxy 1is effective when an executed
appointment in the form of a record is received by the inspectors of
election, the officer or agent of the membership corporation
authorized to tabulate votes, or the secretary. An appointment 1is
valid for eleven months wunless a shorter or longer period is
expressly provided in the appointment form.

(c) The death or incapacity of the member appointing a proxy does
not affect the right of the membership corporation to accept the

proxy's authority wunless notice of the death or incapacity ifyg
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received by the inspectors of election, the officer or agent
authorized to tabulate votes, or the secretary Dbefore the proxy
exercises his or her authority under the appointment.

(d) A membership corporation may accept the proxy's vote or other
action as that of the member making the appointment, subject to
section 2314 of this act and to any express limitation on the proxy's
authority stated in the appointment form.

(e) A proxy may be revoked by a member by delivering notice in
the form of a record to the corporation before the corporation has

relied upon the proxy.

NEW SECTION. Sec. 2310. VOTING ENTITLEMENT OF MEMBERS. Except

as provided in the articles or bylaws, each member is entitled to one

vote on each matter on which the articles or bylaws entitle the

members of the class of members to which the member belongs to vote.

NEW SECTION. Sec. 2311. MEMBERSHIP QUORUM AND VOTING
REQUIREMENTS. (1) Members may take action at a meeting on matters

with respect to which all of the members are entitled to vote only if
a quorum of the members 1s present. Except as provided in the
articles or the bylaws, ten percent of the votes entitled to be cast
at a meeting of the members constitutes a quorum with respect to
those matters.

(2) Members entitled to vote as a separate voting group may take
action on a matter at a meeting only if a quorum of those members is
present with respect to that matter. Except as provided in the
articles or bylaws, ten percent of the votes entitled to be cast on
the matter by the wvoting group constitutes a quorum of that voting
group for action on that matter.

(3) Once a member 1is represented for any purpose at a meeting,
the member is deemed present for quorum purposes for the remainder of
the meeting and for any adjournment of that meeting unless a new
record date is or is required to be set for that adjourned meeting.

(4) If a quorum 1is present, then action on a matter other than
the election of directors by a voting group is approved if the wvotes
cast within the voting group favoring the action exceed the votes
cast opposing the action, unless the articles, bylaws, or applicable
law require a greater number of affirmative votes.

(5) An amendment of the articles or bylaws adding, changing, or

deleting a quorum or voting requirement for a voting group greatejyg
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than specified in subsection (2) or (4) of this section 1s governed
by section 2311 of this act.

(6) If a meeting cannot be organized because a quorum of members
entitled to vote 1is not present, then those members present may
adjourn the meeting to such a time and place as they may determine.
When a meeting that has been adjourned for 1lack of a quorum is
reconvened, those members present, although less than a quorum as
fixed in this section, the articles, or the bylaws, nonetheless
constitute a quorum, 1f notice of the time and place of the
reconvened meeting 1s provided by electronic transmission or in
person to the members entitled to vote at least twenty-four hours
before the reconvened meeting, or by other methods pursuant to the
requirements and procedures set forth in section 2305 of this act.
The articles or the bylaws may, however, permit the reconvening of a
meeting without notice, by means of a provision that makes explicit
reference to elimination of the notice requirement that would
otherwise apply under this section.

(7) The election of directors is governed by section 2313 of this

act.

NEW SECTION. Sec. 2312. DIFFERING QUORUM AND VOTING
REQUIREMENTS. (1) The articles or bylaws may provide for a higher or

lower quorum or higher voting requirement for members or voting
groups of members than is provided for by this chapter, either
generally or with respect to specific matters.

(2) An amendment to the articles or bylaws that adds, changes, or
deletes a greater gquorum or voting requirement must meet the same
qgquorum reqgquirement and be adopted by the same vote and voting groups
required to take action under the gquorum and voting requirements then

in effect.

NEW SECTION. Sec. 2313. VOTING FOR DIRECTORS. (1) Except as

provided 1in the articles or bylaws, directors of a membership

corporation are elected by a plurality of the votes cast by the
members entitled to vote in the election at a meeting at which a
quorum is present.

(2) Except as provided in the articles or bylaws, or under
subsection (3) of this section, members do not have a right to

cumulate their votes for directors.
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(3) Members of a nonprofit corporation who were entitled to
cumulate their votes for the election of directors on the effective
date of this chapter continue to be entitled to cumulate their votes
for the =election of directors wuntil otherwise provided in the

articles or bylaws of the corporation.

NEW SECTION. Sec. 2314. ACCEPTANCE OF BALLOTS, CONSENTS,
WAIVERS, OR PROXIES. (1) If the name signed on a ballot, consent,

walver, or proxy appointment corresponds to the name of a member,
then the membership corporation if acting in good faith may accept
the ballot, consent, waiver, or proxy appointment and give it effect
as the act of the member.

(2) If the name signed on a ballot, consent, waiver, or proxy
appointment does not correspond to the name of its member, then the
membership corporation if acting 1in good faith 1s nevertheless
entitled to accept the ballot, consent, waiver, or proxy appointment
and give it effect as the act of the member if:

(a) The member is an entity and the name signed purports to be
that of an officer or agent of the entity;

(b) The name signed purports to be that of an administrator,
executor, guardian, or conservator representing the member and, if
the corporation requests, evidence of fiduciary status acceptable to
the corporation has been presented with respect to the ballot,
consent, waiver, or proxy appointment;

(c) The name signed purports to be that of a receiver or trustee
in bankruptcy of the member and, 1f the corporation requests,
evidence of this status acceptable to the corporation has been
presented with respect to the ballot, consent, waiver, or proxy
appointment;

(d) The name signed purports to be that of a beneficial owner or
attorney-in-fact of the member and, if the corporation requests,
evidence acceptable to the corporation of the signatory's authority
to sign for the member has been presented with respect to the ballot,
consent, wailver, or proxy appointment; and

(e) Two or more persons are the member as cotenants or
fiduciaries and the name signed purports to be the name of at least
one of the co-owners and the person signing appears to be acting on
behalf of all the co-owners.

(3) The membership corporation may reject a ballot, consent,

waiver, or proxy appointment if the secretary or other officer ojfg
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agent authorized to tabulate votes, acting in good faith, has
reasonable basis for doubt about the validity of the signature on it
or about the signatory's authority to sign for the member.

(4) The membership corporation and its officer or agent who
accepts or rejects a ballot, consent, waiver, or proxy appointment in
good faith and in accordance with the standards of this section or
section 2309(2) of this act are not liable in damages to the member
for the consequences of the acceptance or rejection.

(5) Corporate action based on the acceptance or rejection of a
ballot, consent, waiver, or proxy appointment under this section is

valid unless the court determines otherwise.

NEW SECTION. Sec. 2315. INSPECTORS OF ELECTION. (1) A

membership corporation may appoint one or more inspectors to act at a

meeting of members and make a report in the form of a record of the
inspectors' determinations. Each inspector shall execute the duties
of inspector impartially and according to the best of the inspector's
ability.

(2) The inspectors must:

(a) Ascertain the number of members and delegates, and their
voting power;

(b) Determine the members and delegates present at a meeting;

(c) Determine the validity of proxies and ballots;

(d) Count all votes; and

(e) Determine the result.

(3) An inspector may, but need not, be a director, member,
officer, or employee of the membership corporation. A person who is a
candidate for office to be filled at the meeting may not be an

inspector.

NEW SECTION. Sec. 2316. ACTION BY VOTING GROUPS. (1) If this

chapter, the articles, or the bylaws provide for voting by a single

voting group on a matter, then action on that matter is taken when
voted upon by that voting group as provided in section 2311 or 2318
of this act.

(2) If this chapter, the articles, or the bylaws provide for
voting by two or more voting groups on a matter, then action on that
matter 1is taken only when voted upon by each of those voting groups

counted separately as provided in section 2311 or 2318 of this act.
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NEW SECTION. Sec. 2317. VOTING AGREEMENTS. (1) If the articles

or bylaws allow voting agreements, then two or more members may
provide for the manner in which they will vote by executing an
agreement in the form of a record for that purpose, to the extent
allowed under the articles or bylaws.

(2) A voting agreement is specifically enforceable if:

(a) The voting agreement is allowed under the articles or bylaws;
or

(b) The effective date of the voting agreement 1is before the
effective date of this section.

(3) Notwithstanding subsection (2) of this section, no voting
agreement 1is enforceable to the extent that enforcement of the

agreement would violate the purposes of the membership corporation.

NEW SECTION. Sec. 2318. ACTION WITHOUT MEETING BY UNANIMOUS
WRITTEN CONSENT. (1) Except as provided in the articles or bylaws,

action required or permitted by this chapter to be taken at a meeting
of the members may be taken without a meeting if the action is taken
by all the members entitled to vote on the action. The action must be
evidenced by one or more consents in the form of a record bearing the
date of execution and describing the action taken, executed by all
the members entitled to vote on the action, and delivered to the
membership corporation for inclusion in the minutes or filing with
the corporate records.

(2) If not otherwise fixed under section 2303 or 2307 of this
act, the record date for determining members entitled to take action
without a meeting is the date the first member executes the consent
under subsection (1) of this section. A consent shall not be
effective to take the corporate action referred to therein unless,
within sixty days after the earliest date appearing on a consent
delivered to the membership corporation in the manner required by
this section, consents executed by all members entitled to vote on
the action are received by the corporation. A consent may be revoked
by an executed notice in the form of a record to that effect received
by the corporation before receipt by the corporation of unrevoked
consents sufficient in number to take corporate action.

(3) A consent executed under this section has the same force and
effect as a unanimous vote at a meeting duly called and held, and may

be described as such.

180
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(4) If this chapter, the articles, or the bylaws require that
prior notice of any proposed action be given to members not entitled
to vote on the action and the action is to be taken by consent of the
members entitled to vote, then the membership corporation shall
deliver to the members not entitled to vote notice of the proposed
action at least ten days before taking the action by consent. The
notice must contain or be accompanied by the same material that would
have been required to be delivered to members not entitled to vote in
a notice of meeting at which the proposed action would have been

submitted to the members for action.

NEW SECTION. Sec. 2319. ACTION WITHOUT MEETING BY BALLOT. (1)

Except as otherwise restricted by the articles or bylaws, any action

that may be taken at any annual, regular, or special meeting of
members may be taken without a meeting if the membership corporation
delivers a ballot to every member entitled to vote on the matter.

) A ballot must:

) Be in the form of a record;

) Set forth each proposed action;

) Provide an opportunity to wvote, or withhold a vote,
separately for each candidate for a director position; and

(d) Provide an opportunity to vote for or against each other
proposed action.

(3) Approval by ballot pursuant to this section of action other
than election of directors is wvalid only when the number of ballots
returned equals or exceeds the quorum required to be present at a
meeting authorizing the action, and the number of approvals equals or
exceeds the number of votes that would be required to approve the
matter at a meeting at which the total number of votes cast was the
same as the number of votes cast by ballot.

(4) All requests for votes by ballot must:

(a) Indicate the number of responses needed to meet the qgquorum
requirements;

(b) State the percentage of approvals necessary to approve each
matter other than election of directors; and

(c) Specify the time by which a ballot must be received by the
membership corporation to be counted, which shall not be 1less than
ten days after the ballot is delivered to the member.

(5) Except as provided in the articles or bylaws, a ballot may

not be revoked. 181
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NEW SECTION. Sec. 2320. PROCEDURE FOR REMOTE MEETINGS. When

provided for in the articles or bylaws, meetings of the members held

by remote communication must follow the provisions of sections 2301

through 2319 of this act to the greatest practicable extent.

ARTICLE 4
BOARD OF DIRECTORS

NEW SECTION. Sec. 2401. BOARD OF DIRECTORS—AUTHORITY. (1) A

nonprofit corporation shall have a board of directors.

(2) All corporate powers shall be exercised by or under the
authority of the board of directors, and the activities and affairs
of the corporation shall be managed by or under the direction, and
subject to the oversight, of the board of directors, subject only to
any powers expressly reserved to the corporation's membership or

other persons in the articles or bylaws.

NEW SECTION. Sec. 2402. STANDARDS OF CONDUCT FOR DIRECTORS. (1)

Fach director, when discharging the duties of a director, shall act:

(a) In good faith;

(b) With the care an ordinarily prudent person in a like position
would exercise under similar circumstances; and

(c) In a manner the director reasonably Dbelieves to be in the
best interests of the nonprofit corporation.

(2) In discharging board or committee duties a director shall
disclose, or cause to be disclosed, to the other board or committee
members information not already known Dby them but known by the
director to be material to the discharge of their decision-making or
oversight functions, except that disclosure is not required to the
extent that the director reasonably believes that doing so would
violate a duty imposed by law, a legally enforceable obligation of
confidentiality, or a professional ethics rule.

(3) In discharging the duties of a director, a director may rely
on information, opinions, reports, or statements, including financial
statements or other financial data, if prepared or presented by:

(a) One or more officers, employees, or volunteers of the
nonprofit corporation whom the director reasonably believes to be
reliable and competent in the functions performed or the matters

presented;
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(b) Legal counsel, public accountants, or other persons retained
by the corporation as to matters involving skills or expertise the
director reasonably believes are matters:

(1) Within the ©particular ©person's professional or expert
competence; or

(ii) As to which the particular person merits confidence; or

(c) A committee of the board of which the director is not a
member, designated in accordance with provisions of the articles or
bylaws, as to matters within its designated authority, if the
director reasonably believes the committee merits confidence.

(4) A director is not a trustee with respect to the nonprofit
corporation or with respect to any property held or administered by
the corporation, including ©property that may Dbe subject to

restrictions imposed by the donor or transferor of the property.

NEW SECTION. Sec. 2403. QUALIFICATION OF DIRECTORS. A director

of a nonprofit corporation must be an individual. The articles or

bylaws may prescribe other qualifications for directors. A director
need not be a resident of this state or a member of the corporation

unless the articles or bylaws so prescribe.

NEW SECTION. Sec. 2404. NUMBER OF DIRECTORS. (1) A board of

directors shall consist of one or more directors, with the number

specified in or fixed in accordance with the articles or bylaws.

(2) The board of directors of any corporation shall consist of
three or more directors if:

(a) The internal revenue service has determined the corporation
to be a public charity described in section 509 (a) (1) through (4) of
the Internal Revenue Code;

(b) The corporation has applied to the internal revenue service
for a determination of exempt status through an application
representing that the corporation is described in section 509 (a) (1)
through (4) of the Internal Revenue Code; or

(c) The corporation has applied to the internal revenue service
for classification as an organization described in section 509 (a) (1)
through (4) of the Internal Revenue Code.

(3) A corporation described in subsection (2) of this section may
have fewer than three directors if the death, incapacity,
resignation, or removal of a director causes the corporation to have

fewer than three directors, provided that the entity, body, or persojys
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with the power to elect or appoint directors makes reasonable and
prompt efforts to elect or appoint additional directors.

(4) The number of directors may be increased or decreased but to
no fewer than one from time to time by amendment to, or in the manner
provided in, the articles or bylaws.

(5) A decrease in the number of directors may not shorten an

incumbent director's term.

NEW SECTION. Sec. 2405. SELECTION OF DIRECTORS. (1) The members

of a membership corporation shall elect the directors, other than the

initial directors named in the articles, at the annual meetings of
members, unless the articles or bylaws provide some other time or
method of election, or provide that some other person or persons
shall appoint some or all of the directors, or designate some other
manner of appointment, for example, ex officio directors.

(2) The directors of a nonmembership corporation shall elect the
directors, other than the initial directors named in the articles, at
the annual meeting of directors, unless the articles or bylaws
provide some other time or method of election, or provide that some
other person or persons shall appoint some or all of the directors,
or designate some other manner of appointment, for example, ex

officio directors.

NEW SECTION. Sec. 2406. TERMS OF DIRECTORS, GENERALLY. (1) The

articles or bylaws may specify the terms of directors. If a term is

not specified in the articles or bylaws, then the term of a director
is one vyear. Each term of a director elected by the members or
directors, or by some other method provided in the articles or
bylaws, may not exceed five years except as provided in subsection
(2) of this section. Terms of directors appointed by some other
person or persons, or designated in some other manner, may be of any
length.

(2) For a corporation formed before the effective date of this
section, if the articles or bylaws current as of the effective date
of this section provided for terms of elected directors longer than
five years, then the terms for elected directors provided in those
articles or bylaws may continue in effect wuntil and unless the

articles or bylaws are amended to shorten those terms.
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(3) The initial directors named in the articles hold office until
the first annual election of directors or for any other period
specified in the articles.

(4) A reduction in directors' terms of office does not shorten an
incumbent director's term.

(5) Except as provided in the articles or bylaws, the term of a
director elected to fill a vacancy expires at the end of the
unexpired term that the director is filling.

(6) Despite the expiration of a director's term, the director
continues to serve until the director's successor is elected,
appointed, or designated and until the director's successor takes

office, unless otherwise provided in the articles or bylaws.

NEW SECTION. Sec. 2407. STAGGERED TERMS FOR DIRECTORS. The

articles or bylaws may provide for staggering the terms of directors

by dividing the total number of directors into groups of one or more
directors. The terms of office and number of directors in each group

do not need to be uniform.

NEW SECTION. Sec. 2408. RESIGNATION OF DIRECTOR. (1) A director

may resign at any time by delivering an executed notice in the form

of a record to the president, the secretary of the corporation, or
another officer designated for that purpose 1in the articles or
bylaws. A director may also resign by giving oral notice to the board
at a meeting of the board.

(2) A resignation is effective when the notice 1is delivered
unless the notice specifies a later effective time.

(3) If the resignation of a director of a charitable corporation
results in the charitable corporation having no directors in office,
then the resigning director shall notify the attorney general that
the charitable corporation has no directors in office. Such notice
must be in the form of a record delivered to the attorney general
within ten calendar days after the effective date of the director's

resignation.

NEW SECTION. Sec. 2409. REMOVAL OF DIRECTORS. (1) Removal of

directors of a membership corporation is subject to the following

provisions:
(a) The members may remove, with or without cause, one or more

directors who have been elected by the members, unless the articl@@S
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or bylaws provide that directors may be removed only for cause. The
articles or bylaws may specify what constitutes cause for removal.

(b) The board of a membership corporation may not remove a
director who has been elected by the members except as provided in
subsection (5) of this section or in the articles or bylaws.

(c) The directors may remove, with or without cause, one or more
directors who have been elected by the directors, unless the articles
or bylaws provide that directors may be removed only for cause. The
articles or bylaws may specify what constitutes cause for removal.

(d) Except as provided in the articles or bylaws, if a director
is elected by a voting group of members, or by a chapter or other
organizational unit, or by a region or other geographic grouping,
then only the members of that voting group or chapter, unit, region,
or grouping may participate in the vote to remove the director.

(e) The notice of a meeting of members at which removal of a
director is to be considered shall state that the purpose, or one of
the purposes, of the meeting is removal of the director.

(2) The Dboard may remove a director of a nonmembership
corporation who was elected by the directors:

(a) With or without cause, unless the articles or bylaws provide
that directors may be removed only for cause. The articles or bylaws
may specify what constitutes cause for removal.

(b) A nonprofit corporation shall give notice of any meeting of
directors at which removal of a director is to be considered in
accordance with the articles or bylaws governing notice for special
meetings, but in no event less than forty-eight hours before the
meeting. Such notice shall state that the purpose, or one of the
purposes, of the meeting is removal of a director.

(c) As provided in subsection (5) of this section.

(3) A director who 1is designated by name 1in the articles or
bylaws may be removed by an amendment to the articles or bylaws
deleting or changing the designation.

(4) Except as provided in the articles or bylaws, a director who
is appointed by persons other than the members or the directors may
be removed with or without cause only by those persons.

(5) Notwithstanding anything else to the contrary in this section
or the articles or bylaws, the board of a membership corporation or
nonmembership corporation may remove a director:

(a) Who has been appointed a guardian under RCW 11.130.185 or
11.130.265; 186
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(b) Who has been appointed a conservator under RCW 11.130.360;

(c) Who 1s subject to a written certification by his or her
attending physician that in the physician's opinion the director is
substantially unable to manage his or her financial resources or
resist fraud or undue influence;

(d) Who has been convicted of a felony;

(e) Who has been found by a final order of any court of competent
jurisdiction to have breached a duty as a director under section 2402
of this act;

(f) Who has missed the number of board meetings specified in the
articles or bylaws, if the articles or bylaws at the beginning of the
director's current term provided that a director may be removed for
missing the specified number of board meetings; or

(g) Who does not satisfy any of the qualifications for directors
set forth 1in the articles or bylaws at the beginning of the
director's current term, if the decision that the director fails to
satisfy a qualification 1is made by the vote of a majority of the
directors who meet all of the required qualifications.

(6) Notwithstanding anything else to the contrary in this section
or the articles or bylaws, the board of a charitable corporation that
is a membership corporation or a nonmembership corporation may remove
a director 1if the director's continued service would cause the
charitable corporation to be prohibited from soliciting charitable
funds under RCW 19.09.100(13).

NEW SECTION. Sec. 2410. VACANCY ON BOARD OF DIRECTORS. (1)

Except as provided in subsection (2) of this section, the articles,

or the bylaws, if a wvacancy occurs on the board, including a vacancy
resulting from an increase in the number of directors, then the
vacancy may be filled by a majority of the directors remaining in
office even if they constitute less than a quorum. For purposes of
section 2409 of this act, any director so elected is deemed to have
been elected by the members, voting group, or persons who would elect
that director at a regular election.

(2) Except as provided in the articles or bylaws, a vacancy in
the position of a director who is:

(a) Appointed by persons other than the members, may be filled
only by those persons; or

(b) Designated by name in the articles or bylaws, may not be

filled by action of the board. 187
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(3) A vacancy that will occur at a specific later time, by reason
of a resignation effective at a later time under section 2408 (2) of
this act, or otherwise, may be filled before the wvacancy occurs but
the new director may not take office until the vacancy occurs.

(4) If no directors remain in office, and there are no members
with the right to elect directors, then the attorney general has the
power to appoint one or more directors selected for their interest
and ability to carry out the purposes of the corporation, unless the
articles or Dbylaws provide a different method for electing,

appointing, or designating at least one director.

NEW SECTION. Sec. 2411. LIABILITY OF DIRECTORS. (1) A director

of a nonprofit corporation is not liable to the nonprofit corporation
for any action taken, or any failure to take any action, as a
director, except as provided in subsection (2) or (3) of this section
or in the articles or bylaws.

(2) Notwithstanding any provision to the contrary in the articles
or bylaws, a director is liable to the corporation for:

(a) The value of any benefit in cash, other property, or services
received by the director to which the director is not legally
entitled; or

(b) Intentional misconduct or a knowing violation of law,
including but not limited to criminal law or this chapter, by the
director.

(3) A director is 1liable to the corporation for a violation of
any additional standard of <conduct specified in the nonprofit
corporation's articles as an exception to the limitation on
director's liability.

(4) A director of a nonprofit corporation is not liable to any
member of the nonprofit corporation for any action taken, or any
failure to take action, as a director, except as provided in
subsection (5) of this section.

(5) A director is liable to a member of the corporation only for:

(a) A knowing infliction of harm upon the member; or

(b) An intentional violation of criminal law or this chapter that
results in harm or loss to the member.

(6) The party seeking to establish the director's 1liability to
the corporation or any member of the corporation:

(a) For money damages, also has the burden of establishing that:

188
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(1) Harm to the nonprofit corporation or its members has been
suffered; and

(ii) The harm suffered was proximately caused by the director's
challenged conduct; or

(b) For other money payment under a legal remedy, such as
compensation for the unauthorized use of corporate assets, also has
whatever burden of persuasion may be called for to establish that the
payment sought is appropriate in the circumstances; or

(c) For other money payment under an equitable remedy, such as
profit recovery by or disgorgement to the corporation, also has
whatever burden of persuasion may be called for to establish that the
equitable remedy sought is appropriate in the circumstances.

(7) Nothing contained