


























10



11



12



WSBA Board of Governors

Fah M 0
ConGRressioNAL District Map — (@E) (158 ( rodicn

Bill Pickett Rajeev Majumdar Immediate Past Terra Nevitt
President President-Elect President Interim Exec. Dir. & Secretary

' — ) — ) — | — ) — ) —

« Oroville

Sunitha Anjilyel

| Governor District 1 { Pend
i Qreille |
_ P.J. Grabicki ’

Governor District 5|

Okanogan
Omak

‘barlahl-llgglnson § 1
/Goyej'no District 2

; SRR \} i Q"( d - Newport 1
1 o Poﬁ”?\nqelp j{_,- .
Jlallam 4l n L |
\\ Brian Tollefson | Grand Coujee o : 5 l‘
Governor District 6 j i ' ; Spokane |
Jefferson WO Spokane alley \
q Goverhor DlstrlgtE e : l
e City Lincoln Spokane ‘
dovernor District 7-S ; |
X NgRGE==r: natchee ‘
) Dan Bridges ‘ . Ephrata |
Governor District 9 Grant i |
Grays Harbor » ) |
5 A : Kittitas sMosesLake “Ritzille l
qutam >
*=t*Aberdeen I ; 4 ; Adama Whitman |
A Ellensburg
= : Colfax , 1
\ |
) : |
E D& Raymong | Centrala . _Dan Clark Elman =)
1\{ South Bend ' g Governor District 4 ﬂ
O +  Pacific Yakima * > Garfi |
e \ arfield
O JD\ Yakima Banih AL ! Clarkéton )
O A0 \,f-'"\Wahklakum ] : =Dayuie \“a
2 Richland e G Pasco 3 Columbia e )
= "\x,‘ N - a Walla Aaotin
L 4 ooV ew Kennewick * ‘ J
guielny] Walla Walla |
= Al
O At Y
bt
Q‘F J Klickitat =
1
/L Vancouv \
L Athan Papailiou Alec Stephens Russell Knight
}1 0 Governor At-Large Governor At-Large Governor At-Large
- L
b 13
{



14



15



16



17



18



Board of Governors Meeting
WSBA Conference Center
Seattle, WA

September 26-27, 2019

WSBA Mission: To serve the public and the members of the Bar, to
ensure the integrity of the legal profession, and to champion justice.

PLEASE NOTE: ALL TIMES ARE APPROXIMATE AND SUBJECT TO CHANGE
To participate remotely: dial 1.866.577.9294, access code 52810#

THURSDAY, SEPTEMBER 26, 2019

8:30 A.M. - 12:00 P.M.

WELCOME
PRESIDENT’S REPORT AND INTERIM EXECUTIVE DIRECTOR’S REPORT

MEMBER AND PUBLIC COMMENTS (guests’ issues of interest)

O O O O

BUDGET AND AUDIT COMMITTEE PROPOSALS —Dan Bridges, Governor/Treasurer and Jorge
Perez, Chief Financial Officer (action)

® FiNal WSBA FY2020 BUAZET......euviiieiieeieeectiteeeee ettt e e eesttrreee e e e e e e seanbbaaeeeseeesesnssrsaneneeens 25
e Proposed Fiscal Policy Revision re CoOSt CENTET .......cccvvvreeiiee et e e e e eeaareeeee e 104
e Proposed Supplemental AUdit OPLioNS ......ceiiiiiiiiiiiiiee e e e e 116

[1 2020 KELLER DEDUCTION SCHEDULE- Terra Nevitt, Interim Executive Director (action)........... 124

[ WASHINGTON STATE BAR FOUNDATION (WSBF) ANNUAL MEETING — Kristina Larry

WSBF President, and Laura Sanford, Foundation Development Officer (action)
e Approve Proposed Amendments to the WSBF BYlaWs........coovvirieeieiieiiiicirieeeeee e 151
e Appoint Members to WSBF Board of TrUStEES.....cccuvviiiiiiiiiiiiriiee et 160

] COURT RULES AND PROCEDURES COMMITTEE PROPOSALS - Jefferson Coulter, Chair

(first reading/potential action)
o  Proposed AMendmentsS t0 MAR 7.2, .ttt 170
e Proposed Amendments to CrR 8.2 and CrRL 8.2......ccooviiiiiiiiiieeiiiieee e 188

[] PRO BONO AND PUBLIC SERVICE COMMITTEE PROPOSED LETTER RE IMMIGRATION

DETENTION CENTERS - lan Munce, WSBA Member; Paul Okner, Committee Co-Chair; and
Althea Paulson, Committee Member (first reading/potential action).......................c.ccocevenenne. 210

12:00 P.M. — LUNCH WITH LIAISONS AND LEGAL FOUNDATION OF WASHINGTON BOARD

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org or 206.239.2125.
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1:15 P.M. —4:00 P.M.

[0 UPDATE AND DISCUSSION RE WASHINGTON SUPREME COURT BAR STRUCTURE WORK
GROUP MAJORITY AND MINORITY REPORTS — Governors Dan Clark, Kyle Sciuchetti, and

PAUI SWEEIE .ottt ettt e e e e e e e e e e s ses b e e e e s e e e se s bbb b e araeeeeeeannabaraaeaeeeeanans 215

[0 UPDATE FROM WASHINGTON YOUNG LAWYERS COMMITTEE (WYLC) — Jordan Couch,
VYA O @ =TT =] (=Tt ST OPPRT 243

[] ANNUAL DISCUSSION WITH DEANS OF WASHINGTON STATE LAW SCHOOLS - Annette Clark,

Seattle University School of Law Dean; Jacob Rooksby, Gonzaga School of Law Dean; and Mario
Barnes, University of Washington School of Law Dean..........cccovcuveeiiniiieiiiiiiie e sivee e 246

3:15P.M.

[1 SWEARING-IN OF 2019-2020 WSBA PRESIDENT AND 2019-2022 GOVERNORS - Steve Gonzalez,
Washington Supreme Court Justice

4:00 P.M. — RECESS

FRIDAY, SEPTEMBER 27, 2019

9:00 A.M. -12:00 P.M.

(] REVIEW AND COMMENTS RE MANDATORY CONTINUING LEGAL EDUCATION (MCLE) BOARD

SUGGESTED AMENDMENTS TO APR 11 ETHICS REQUIREMENT — Todd Alberstone, MCLE Board
Chair, and Adelaine Shay, MCLE Manager (@Ction) ............ccccceeeviieiiieeiiiee e 250

[0 REPORT FROM PERSONNEL COMMITTEE RE PROPOSED WSBA BOG NO RETALIATION
POLICY — Governor Chris Meserve, Chair, and Felix Neals, Director of Human Resources

[0 DISCUSSION RE BOARD UPDATES AND COMMUNICATIONS — Governor P.J. Grabicki, and
Sara Niegowski, Chief Communications and Outreach Officer (second reading)......... late materials

[J COUNCIL ON PUBLIC DEFENSE (CPD) PROPOSALS
e Proposed Appellate Guidelines — Travis Stearns, CPD Vice-Chair, and Kevin Plachy, Interim

Director of Advancement (ACTION) ............c..eeiieiuiiiiiiiiiie ettt e eerre e e e eeabaeeeens 440
e Proposed Defender Resource Guide - Jaime Hawk, CPD Member, and Kevin Plachy,
Interim Director of Advancement (first reading) .........ccccoeevvvvviiieieiiii i, 448

[] CONSENT CALENDAR (action)

o July 26-27, 2019, MEETING MINULES ..ccovvrriirieeeeeiieiiiteeeeee e eeeerreee e e e e e s eestbrreeeeeeeeesnanrreeeeeeens 471
e September 9, 2019, Special Meeting MINULES ......ccccvveeiieeiiiiireeeeee e 481
e Client Protection Board Gift Recommendations ........cccceeeeieeeciiiiiiieee e, 483
e Appoint Chairs and Vice-Chairs to WSBA Committees and Boards..........cccceeevvviveeeeinieeeeennnne 484

12:00 P.M. — LUNCH WITH LIAISONS AND GUESTS

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org or 206.239.2125.
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1:00 P.M. —4:00 P.M.

O O

O O O O

SUGGESTIONS RE CHARACTER AND FITNESS PROCESS — Tarra Simmons, Civil Survival Project
Director at the Public Defender ASSOCIATION ....couvuveeieiieeeiiietieeee e eeeetterreeeeeeeeeeerenereseeeeeeassnnnans 493

FIRST YEAR CLASS ELECTION OF FY2020 EXECUTIVE COMMITTEE MEMBER (action)

PROPOSED BOG CIVIL LITIGATION RULES REVISION WORK GROUP CHARTER - Julie Shankland,
General CouNSEl (ACTION) ...........ccoveiiiiiiieie et e et e e e e eabe e e e eeabreeeeeatreeeens 495

COMMITTEE ON WSBA MISSION PERFORMANCE AND REVIEW (CMPR) RECOMMENDATIONS -

President-elect Rajeev Majumdar, Chair, and Pam Inglesby, Bar Services Manager (action)...... 497
e Approve FY2019 CMPR Recommendations
e Approve Chair Majumdar’s Recommendation re CMPR

DISCUSSION RE DISTRICT 3 SEAT (potential action)..................ccceeeuveeeiieiicie e 574

PROPOSAL RE WSBA MAGAZINE NAME — Governor Carla Higginson, and Sara Niegowski,
Chief Communications and Outreach Officer (first reading) .........cccccovvvveiivviiiivneennn.n. late materials

GOVERNOR ROUNDTABLE (Governors’ issues of interest)
PRESIDENT’S CLOSING REMARKS

ANNOUNCE BASIS FOR EXECUTIVE SESSION PURSUANT TO RCW 42.30.110(1)(i) (if needed)

INFORMATION
e Interim Executive DireCtor’'s REPOIT ...ciiiiuiiiii ittt aaae s 577
o New Advisory Opinion 201901 ......ceeviiiiiiiiiiieiieieieeeeeeeeeeeeeeeeeeeeereereeeeeeeeseeesrsereresrseseeessseseereees 603
e Demographics of WSBA Committee APPliCants ......cccuveiivriiieiiiiiiieecrice e 608
e  Access to Justice Board’s Proposed Updates to the Access to Justice Technology
e AT Yol o] [P UPP 612

e Limited License Legal Technician (LLLT) Suggested Amendment to RPC 1.15A(h)(9).......... 638
e Chief Hearing Officer ANNUAl REPOIT .....ccocuiiiiiiiiei ettt e e e e 642
e Legal Foundation of Washington Annual REPOrt .........ceovviieiiiiiiieiiiicecceee e 645
o Diversity and INCIUSION EVENTS .....uvviiiiiiiiiiiiiiteieic ettt et e e e e s e esbbareee e e e e e e senannrees 651
e Financial Statements

O Financials s Of JUIY 31, 2009 ......uuuieiiiiiiiiiiiiieeeee ettt e e e e seaarraeeee e 654

0 Investment Update as of AUSUST 31, 2019 ....uueeiiiiiiiiiiiiiieeeeeeee et eeerrreeeee e 695
e Preview of November 22-23, 2019, MEELING ..ccvveiiieiciieeeee ettt e e 696

4:00 P.M. - Adjourn

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org or 206.239.2125.
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2018-2019 Board of Governors Meeting Issues

NOVEMBER (Seattle)
Standing Agenda Items:
e Access to Justice Board Annual Report (Information)
e Financials
e FY2018 Fourth Quarter Management Report
e 2018-2019 Legislative Priorities
e 2018-2019 Legislative Review Committee Recommendations
o Office of Disciplinary Counsel Report (ED Report Information — quarterly)
e QOutside Appointments (if any)
e Washington Leadership Institute (WLI) Fellows Report
o WSBA Practice Sections Annual Reports (ED Report Information)
e WSBF Annual Report

JANUARY (Seattle)
Standing Agenda ltems:
o ABA Midyear Meeting Sneak Preview
e Client Protection Fund (CPF) Annual Report
e Financials
e FY2018 Audited Financial Statements
e FY2019 First Quarter Management Report
e Legislative Session Report
o Office of Disciplinary Counsel Report (ED Report Information — quarterly)
o Qutside Appointments (if any)

MARCH (Olympia)
Standing Agenda ltems:
o ABA Mid-Year Meeting Report
e Financials
e Legislative Report
e Outside Appointments (if any)
e Supreme Court Meeting
March 2018 Agenda Items:
e BOG Civil Litigation Rules Committee Report
e Mandatory Malpractice Insurance Final Report

MAY (Yakima)
Standing Agenda ltems:
e BOG Election Interview Time Limits (Executive Session)
e Financials
FY2019 Second Quarter Management Report
Interview/Selection of WSBA At-Large Governor
Interview/Selection of the WSBA President-elect
Legislative Report/Wrap-up
e Office of Disciplinary Counsel Report (ED Report Information — quarterly)
e Outside Appointments (if any)
e WSBA APEX Awards Committee Recommendations (Executive Session)

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org or 206.239.2125.
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JULY (Richland)

Standing Agenda ltems:
e ATJ Board Report

BOG Retreat

Financials
Draft WSBA FY2020 Budget
FY2019 Third Quarter Management Report

e WSBA Committee and Board Chair Appointments

Court Rules and Procedures Committee Report and Recommendations

Office of Disciplinary Counsel Report (ED Report Information — quarterly)

e WSBA Mission Performance and Review (MPR) Committee Update

e WSBA Treasurer Election

SEPTEMBER (Seattle)
Standing Agenda ltems:
® 2020 Keller Deduction Schedule
e ABA Annual Meeting Report
e Chief Hearing Officer Annual Report
e Professionalism Annual Report
e Report on Executive Director Evaluation (Executive Session)
Financials
Final FY2020 Budget
Legal Foundation of Washington Annual Report
Washington Law School Deans
e WSBA Annual Awards Dinner
e WSBF Annual Meeting and Trustee Election

Board of Governors — Action Timeline

Description of Matter/Issue

First Reading

Scheduled for
Board Action

WSBA FY2020 Budget

July 26-27, 2019

Sept 26-27, 2019

Fiscal Policy change re Cost Centers

July 26-27, 2019

Sept 26-27, 2019

Supplemental Audit Options

July 26-27, 2019

Sept 26-27, 2019

Committee on WSBA Mission Performance and Review
Recommendations

July 26-27, 2019

Sept 26-27, 2019

BOG Civil Litigation Rules Revision Work Group Charter

July 26-27, 2019

Sept 26-27, 2019

Personnel Committee Proposed WSBA BOG No Retaliation Policy

July 26-27, 2019

Sept 26-27, 2019

CPD Proposed Appellate Guidelines

July 26-27, 2019

Sept 26-27, 2019

CPD Proposed Defender Resource Packet

Sept 26-27, 2019

Nov 22-23, 2019

Proposals re Board Updates and Communications

July 26-27, 2019

Nov 22-23, 2019

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org or 206.239.2125.
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Pro Bono and Public Service Committee Proposed Letter re Sept 26-27, 2019 | Nov 22-23, 2019
Immigration Detention Centers

The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org or 206.239.2125.
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WASHINGTON STATE

BAR ASSOCIATION

To: Budget and Audit Committee

From: Terra Nevitt, Interim Executive Director
cc: Executive Management Team

Re: Final Draft FY20 Budget

Date: September 20, 2019

ACTION: Recommend that Board of Governors approve Final Draft FY20 Budget.

Attached for your consideration is the Final Draft FY20 WSBA Budget (Final Draft). The First Draft, which the
Board of Governors heard on first reading in July, included the General Fund, Capital, CLE Fund, and the
Client Protection Fund (CPF) budgets. This memorandum: (1) provides an overview comparison of the First
and Final Draft General Fund, CLE, Client Protection Fund, and Capital Budgets; (2) details changes between
the First and Final Drafts; and (3) presents the FY20 Section Budgets.

OVERVIEW COMPARISON OF FIRST AND FINAL DRAFT BUDGETS

General Fund Budget FIRST DRAFT FINAL ~ Difference
e Revenue $20,818,314 $20,832,969 $14,655
e Expenses $21,379,234 $21,424,884 $45,650
e Net Income/(Loss) ($560,920) ($591,915) $30,995
e Projected Reserves $3,133,322 $3,102,327 (530,995)
CLE Fund Budget FIRST DRAFT | FINAL  Difference
e Revenue $1,989,500 $1,989,500 SO
e Expenses $1,989,214 $2,012,814 $23,600
e Net Income/(Loss) $287 ($23,314) ($23,027)
e Projected Reserves $821,646 $798,619 (523,027)
Client Protection Fund Budget  FIRST DRAFT | FINAL ~ Difference
e Revenue $1,023,000 $1,023,000 SO
e Expenses $648,686 $684,686 SO
e Net Income/(Loss) $374,314 $374,314 S0
e Projected Reserves $3,926,592 $3,926,592 S0

CHANGES BETWEEN FIRST AND FINAL DRAFT BUDGETS

A. GENERAL FUND (Attachment A)

The Final Draft assumes revenue of $20,832,969 ($14,655 increase from the First Draft), expenses of
$21,424,884 (545,650 increase from the First Draft), and a projected net loss of $591,915 (rather than the
projected net loss of $560,920 in the First Draft).

25



Several years ago, the Board established a policy that General Fund reserves should be at least $2.0 million.
Assuming WSBA meets rather than exceeds expectations of both the FY19 budget and the FY20 Final Draft
Budget presented, we are anticipating that General Fund reserves will be at least $3.1 million at the end of
FY20.

COST CENTER AMOUNT COMMENTS

REVENUE

Limited License Legal Technician +$14,655 | Seminar Registration revenue for LLLT supplemental
education which is required for all LLLTs to maintain their
license and prospective LLLTs who want to be licensed.

EXPENSES

Washington Leadership Institute | +$40,000 | Committee proposed increase in funding

LLLT Education +$5,650 | Expenses for LLLT supplemental education two-day in-
person event and a series of five 2-hour online sessions.

$45,650
NET CHANGE ($30,995)

B. CLE FUND (Attachment B)
There were three changes to the CLE budgets. (1) The addition of $3,500 for postage in the CLE Publications
cost center for mailing of summer marketing materials. (2) FY20 CLE profit sharing of $100,100. (3) The
deduction of $80,000 for FY19 CLE profit sharing which will be reflected in the current fiscal year.

C. CLIENT PROTECTION FUND (Attachment C) and CAPITAL BUDGET (Attachment D)

There were no changes to the Client Protection Fund or Capital Budget between the first and final drafts.

.  FY20 SECTION BUDGETS (Attachment E)

The FY20 Section budgets reflect revenue mainly for membership dues, CLE profit sharing, and interest
income on fund balances. Expenses vary depending on the Section’s work plan for the year. The Per-
Member Charge (PMC) needed to cover costs in FY20 is $23.48 (see Attachment F). In June, the Committee
agreed to keep the PMC at its current rate of $18.75 for FY20.

ATTACHMENTS

FY20 Final Draft General Fund Budget
FY20 Final Draft CLE Budget

FY20 Final Draft CPF Budget

FY20 Final Draft Capital Budget

FY20 Draft Section Budgets

FY20 Per-Member Charge Memo

T m g 0o m >
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Washington State Bar Association

Budget Comparison Report
For the Period from October 1, 2019 to September 30, 2020

CONTINUING LEGAL EDUCATION FISCAL 2019 FISCAL2020  $CHANGEIN 9% CHANGE
(CLE) BUDGET BUDGET BUDGET  INBUDGET
REVENUE:

SHIPPING & HANDLING 1,000.00 1,000.00 - 0%
SEMINAR REGISTRATIONS 876,000.00 860,000.00 (16,000.00) -2%
SEMINAR-EXHIB/SPNSR/ETC 41,500.00 29,000.00 (12,500.00) -30%
COURSEBOOK SALES 11,000.00 9,000.00 (2,000.00) -18%
MP3 AND VIDEO SALES 950,000.00 925,000.00 (25,000.00) -3%
TOTAL REVENUE: 1,879,500.00 1,824,000.00 (55,500.00) -3%

DIRECT EXPENSES:

COST OF SALES - COURSEBOOKS 1,200.00 200.00 (1,000.00) -83%
A/V DEVELOP COSTS (RECORDING) 1,500.00 1,500.00 - 0%
ONLINE PRODUCT HOSTING EXPENSES 40,000.00 42,000.00 2,000.00 5%
SHIPPING SUPPLIES 100.00 - (100.00) -100%
POSTAGE & DELIVRY-COURSEBOOKS 500.00 500.00 - 0%
COURSEBOOK PRODUCTION 3,000.00 3,000.00 - 0%
POSTAGE - FLIERS/CATALOGS 10,685.00 15,500.00 4,815.00 45%
POSTAGE - MISCELLANEOUS 2,500.00 1,000.00 (1,500.00) -60%
ACCREDITATION FEES 4,696.00 3,000.00 (1,696.00) -36%
SEMINAR BROCHURES 20,770.00 21,000.00 230.00 1%
FACILITIES 223,500.00 234,000.00 10,500.00 5%
SPEAKERS & PROGRAM DEVELOP 68,100.00 62,000.00 (6,100.00) -9%
SPLITS TO SECTIONS- SEMINARS - 100,100.00 100,100.00

CLE SEMINAR COMMITTEE 500.00 500.00 - 0%
BAD DEBT EXPENSE 600.00 600.00 - 0%
DEPRECIATION 5,540.00 5,820.00 280.00 5%
STAFF TRAVEL/PARKING 5,675.00 8,000.00 2,325.00 41%
STAFF MEMBERSHIP DUES 1,260.00 1,470.00 210.00 17%
SUPPLIES 3,650.00 2,000.00 (1,650.00) -45%
TOTAL DIRECT EXPENSES: 393,776.00 502,190.00 108,414.00 28%

INDIRECT EXPENSES:

FTE 9.72 9.31 0.41 4%
SALARY EXPENSE 656,422.00 643,255.00 (13,167.00) 2%
BENEFIT EXPENSE 254,178.00 245,839.00 (8,339.00) -3%
OVERHEAD 240,197.00 267,832.00 27,635.00 12%
TOTAL INDIRECT EXPENSES: 1,150,797.00 1,156,926.00 6,129.00 1%
TOTAL ALL EXPENSES: 1,544,573.00 1,659,116.00 114,543.00 7%
NET INCOME (LOSS): 334,927.00 164,884.00 (170,043.00)

The CLE cost center includes revenues and costs associated with CLE live seminars and on-demand seminars. Revenues include live
seminar registrations, sponsorships, online sales of coursebooks, and sales of on-demand CLE seminars (both video and audio).
Consistent with revenues, expenses reflect the cost of production of seminars and products. Revenue for live CLE participation has
settled at current levels after a sharp decline in FY17 and FY18and revenue for recorded products is holding steady at current levels
as well. Beginning in FY19 the fiscal policy for sharing CLE revenue with Sections changed. Under the new policy, Sections and
WSBA CLE will split live and on-demand seminar revenue after actual direct and indirect costs have been recouped. This policy
shift will increase the overall splits to Sections as compared to the former policy which was based on live revenue only. As in FY19,
WSBA CLE continues to look for opportunities to decrease direct and indirect costs. In FY17, Deskbooks were included in this cost
center; they are now accounted for separately in the Deskbooks cost center.
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CLE- SEMINARS

REVENUE:

SEMINAR REGISTRATIONS
SEMINAR-EXHIB/SPNSR/ETC

TOTAL REVENUE:

DIRECT EXPENSES:

COURSEBOOK PRODUCTION
POSTAGE - FLIERS/CATALOGS
POSTAGE - MISCELLANEOUS
ACCREDITATION FEES

SEMINAR BROCHURES
FACILITIES

SPEAKERS & PROGRAM DEVELOP
SPLITS TO SECTIONS- SEMINARS
CLE SEMINAR COMMITTEE

BAD DEBT EXPENSE

STAFF TRAVEL/PARKING

STAFF MEMBERSHIP DUES
SUPPLIES

TOTAL DIRECT EXPENSES:

INDIRECT EXPENSES:
FTE
SALARY EXPENSE

BENEFIT EXPENSE
OVERHEAD

TOTAL INDIRECT EXPENSES:

TOTAL ALL EXPENSES:

NET INCOME (LOSS):

Washington State Bar Association

Budget Comparison Report
For the Period from October 1, 2019 to September 30, 2020

FISCAL 2019 FISCAL 2020 $CHANGE IN % CHANGE
BUDGET BUDGET BUDGET  INBUDGET
876,000.00 860,000.00 (16,000.00) 2%
41,500.00 29,000.00 (12,500.00) -30%
917,500.00 889,000.00 (28,500.00) -3%
3,000.00 3,000.00 - 0%
10,685.00 12,000.00 1,315.00 12%
2,500.00 1,000.00 (1,500.00) -60%
4,696.00 3,000.00 (1,696.00) -36%
20,770.00 18,000.00 (2,770.00) -13%
223,500.00 234,000.00 10,500.00 5%
68,100.00 62,000.00 (6,100.00) -9%

- 100,100.00 100,100.00
500.00 500.00 - 0%
500.00 500.00 - 0%
5,675.00 6,000.00 325.00 6%
850.00 850.00 - 0%
3,650.00 2,000.00 (1,650.00) -45%
344,426.00 442,950.00 98,524.00 29%
8.09 7.75 (0.34) 4%
557,997.00 539,988.00 (18,009.00) -3%
214,152.00 206,307.00 (7,845.00) -4%
199,917.00 222,954.00 23,037.00 12%
972,066.00 969,249.00 (2,817.00) 0%
1,316,492.00 1,412,199.00 95,707.00 7%

(398,992.00) (523,199.00) (124,207.00)
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TO: WSBA Board of Governors
FROM: Margaret Shane, Executive Assistant
DATE: September 6, 2019

RE: Majority and Minority Reports and Recommendations on Bar Structure

DISCUSSION: Washington Supreme Court Work Group Majority and Minority Reports and Recommendations on
Bar Structure

Attached please find the Bar Structure Work Group’s Majority and Minority Reports and Recommendations to the

Washington Supreme Court, as well as comments. A digital copy of the reports, all comments, and additional

information can be found on the Bar Structure Work Group webpage.
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https://www.wsba.org/Legal-Community/Committees-Boards-and-Other-Groups/bar-structure-work-group
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A work group convened by the

Washington Supreme Court reports
its recommendations regarding the
structure of the Washington State Bar
in light of recent constitutional and
antitrust cases.

Report and
Recommendations

by the Washington
Supreme Court Work
Group on Bar Structure
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Executive Summary

In November 2018, the Washington Supreme Court (Court) convened a work group
to review and assess the structure of the Washington State Bar Association (WSBA)
in light of recent case law with First Amendment and antitrust implications, recent
reorganizations by other state bar associations, and the additional responsibilities
of the WSBA due to its administration of Court appointed boards. The work group
completed a detailed review consistent with its charter, and a majority of the work
group recommends to the Court as follows:

Retain an integrated bar structure;

Make no fundamental changes to the six Court appointed boards
administered and funded by the WSBA: the Access to Justice Board; the
Disciplinary Board; the Limited License Legal Technician Board; the Limited
Practice Board; the Mandatory Continuing Legal Education Board; and the
Practice of Law Board;

Consider amending court rules to specify that the prohibitions in General
Rule (GR) 12.2(c) apply to Court appointed boards;

Consider ordering the WSBA Board of Governors (BOG) and staff to adopt
and execute a thorough Keller v. State Bar of California, 496 U.S. 1, 110 S. Ct.
2228 (1990) interpretation when calculating all future Keller deductions;
Reexamine the Report and Recommendations from the WSBA Governance
Task Force dated June 24, 2014; and

Consider adding public member(s) to the WSBA BOG.
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Background

State Bar Structures

States vary widely in their structure for regulating the practice of law. Typically, the
highest court in the state issues a license to practice law, and a bar association exists
that legal practitioners are either permitted or required to join. In a state with a
voluntary bar association, legal practitioners choose whether to join the association
and the association does not administer regulatory functions. In a state with a
mandatory bar association, legal practitioners are required to join the association
and the association may or may not administer regulatory functions. In a state with
an integrated or unified bar association, legal practitioners are required to join the
association, and the association administers regulatory functions as well as
professional association services. Most states have adopted some variation of these
three primary structures, adjusted to suit local interest.

History of the Washington State Bar Association

The WSBA began as a voluntary organization formed by a group of attorneys in
1888, the last year of the Washington Territory. Its original name, the Washington
Bar Association, changed to the Washington State Bar Association in 1890. In 1933,
the Washington State Legislature codified chapter 2.48 RCW, known as the State Bar
Act, which established the WSBA as a state agency, made membership in the WSBA
mandatory for legal practitioners in Washington, and addressed a BOG for the
WSBA.

Current Structure

The WSBA operates as an integrated bar pursuant to the delegated authority of the
Court. The Court adopted GR 12.2 to prescribe the general purposes and activities
of the WSBA, and GR 12.3 to delegate to the WSBA the authority and responsibility
for administering certain Court appointed boards. In addition to administering
many regulatory functions for the Court, the WSBA coordinates activities to benefit
WSBA members. Legal practitioners in Washington must be members of the WSBA
and pay an annual license fee that funds the WSBA and Court appointed boards
administered by the WSBA. The WSBA facilitates practice area-specific sections,
which legal practitioners may choose to join by paying an additional amount.
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Legal Developments Precipitating the Work Group

In Abood v. Detroit Board of Education, 431 U.S. 209, 97 S. Ct. 1782 (1977), the
United States Supreme Court upheld an agency shop provision in a public sector
union context to the extent that the service charges are used to finance collective
bargaining expenditures. Under Abood, an agency shop provision did not violate the
First Amendment to the United States Constitution as long as dues collected are
used for collective bargaining, contract administration, and grievances. While
acknowledging distinctions between public unions and state bars, many cases
regarding government regulation of legal practitioners and the amount that may be
charged as a requirement to practice law, cite Abood. In another public sector union
case, Janus v. American Federation of State, County, and Municipal, Employees, Council
31,585 U.S. _, 138, S. Ct. 2448 (2018), the United States Supreme Court overruled
Abood. The Janus decision has caused speculation about the implications to state
bar related cases that cite Abood.

The Sherman Antitrust Act of 1890, 15 U.S.C. §§ 1-38 (Sherman Act), prohibits
certain anticompetitive practices. In Parker v. Brown, 317 U.S. 341, 63 S. Ct. 307
(1943), the United States Supreme Court ruled that state governments were exempt
from the Sherman Act, noting that the Sherman Act “makes no mention of the state
as such, and gives no hint that it was intended to restrain state action or official
action directed by a state.” In North Carolina State Board of Dental Examiners v.
Federal Trade Commission, 574 U.S. ___,135S. Ct. 1101 (2015), the United States
Supreme Court held that a state occupational licensing board primarily composed of
persons active in the market it regulates has immunity from the Sherman Act only
when it is actively supervised by the state. This case has caused speculation about
potential antitrust liability, or the scope of immunity from it, in states where market
actors, such as the attorneys serving on the governing boards, participate in the
regulation of the legal profession.

Charter

In a charter dated November 9, 2018, the Court announced that it was convening a
work group chaired by Chief Justice Mary E. Fairhurst. The charter specified the
work group’s composition and selection, the scope of work contemplated, the
expected manner and duration of work group deliberations, and the process for
applying to work group positions that the Court selects. The charter specifies a
work group size of 11 members, including the Chief Justice. The Court subsequently
added a work group member from a tribal perspective, for a total of 12 participants.
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https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/charter.pdf?sfvrsn=436503f1_3

Scope of Work

The charter requires the work group “[t]o review and assess WSBA structure in light
of (1) recent case law with First Amendment and antitrust implications; (2) recent
reorganizations by other state bar associations and/or groups and their reasoning;
and (3) the additional responsibilities of the WSBA due to its administration of
Supreme Court appointed boards.” The charter contemplates that the work group
will review information, including from subject matter experts. Based on its review
and assessment, the work group must make recommendations to the Court as to the
future structure of Washington’s bar.

Members of the Work Group

The Court invited the BOG to select three work group members who are BOG
officers or members. The Court consulted with the BOG to select three work group
members from the WSBA sections. The Court selected three members from Court
appointed boards, a public member, and a tribal member.

At the first meeting of the work group, the members included Industrial Insurance
Appeals Judge Dominique Jinhong as a Court appointed board representative from
the Practice of Law Board. After the first meeting, Judge Jinhong resigned from the
work group for personal reasons. Effective April 2, 2019, the Court appointed Andre
L. Lang, a private attorney, as a Court appointed board representative from the
Practice of Law Board to replace Judge Jinhong. So, for seven of the eight work
group meetings, the members were:

= Hunter M. Abell, a private attorney, as a WSBA section representative (small
size);

= Esperanza Borboa, a legal assistance program director, as the public
member;

= Daniel D. Clark, a senior deputy prosecuting attorney, as a BOG
representative (District 4 Governor);

= Frederick P. Corbit, a federal bankruptcy judge, as a Court appointed board
representative (Access to Justice Board);

= Mary E. Fairhurst, Chief Justice of the Court as chair of the work group;

= Eileen Farley, a private attorney, as a WSBA section representative (medium
size);

= Andrea Jarmon, a private attorney, as a Court appointed board
representative (Limited Legal License Technician Board);
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= Mark Johnson, a private attorney, as a WSBA section representative (large
size);

= Andre L. Lang, a private attorney, as a Court appointed board representative
(Practice of Law Board);

= Kyle D. Sciuchetti, a private attorney, as a BOG representative (District 3
Governor);

= Jane M. Smith, administrator at the Colville Tribes, as the tribal member; and

= Paul A. Swegle, a private attorney, as a BOG representative (District 7-North
Governor).

Meetings

The work group met at the WSBA headquarters located at 1325 Fourth Avenue, in
Seattle, Washington, eight times between March 28, 2019 and July 17, 2019, for
three hours per meeting. As the work group chair, Chief Justice Fairhurst managed
each meeting. Staff posted and regularly updated information about work group
meetings on the Court’s website and the WSBA’s website, and WSBA staff
communicated work group updates to WSBA members.

Public Access

The work group invited the public to attend work group meetings telephonically, in
person, or via live webcast. Staff posted the agenda and meeting materials on the
internet before each meeting, and added a link to a recording of each meeting’s
webcast shortly after each meeting.

Public Comment Opportunities

Consistent with the charter, all work group meetings were open to the public. Atits
first meeting, the work group prioritized creating opportunities for public comment.
Staff disseminated messaging to the public and to WSBA members about the
opportunity to submit written comments to the work group, and the WSBA posted
comments received on its website. During multiple meetings, the chair invited
comment from members of the public attending in person, telephonically, or via the
internet.

Solicitation of Input from Leaders within Washington’s Legal Community

At the work group’s behest, the chair wrote to many leaders within Washington’s
legal community to invite their input. The chair’'s memorandum explained the scope
of the work group’s undertaking and offered links to the information posted on the
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internet about it. It encouraged recipients to send advice or recommendations to
the work group. The recipients included WSBA section leaders, specialty and local
bar association leaders, prosecuting attorneys, tribal judges, advocacy community
leaders, law school deans, past WSBA leaders, United States attorneys, and more.
Correspondence received in response to the memorandum was posted on the
internet.

Phases

When the work group convened on March 28, 2019, the chair reviewed the charter,
and explained that she anticipated that the group would approach its work in three
primary phases: 1) information gathering and analysis; 2) discussion of options and
concerns; and 3) recommendation development. During the information gathering
and analysis phase, the work group received materials to analyze and presentations
from subject matter experts. The materials and presentations related to compelled
or subsidized speech and compelled association issues under the First Amendment,
anticompetitive practices and antitrust case law developments, pending state bar
litigation across the nation, changes in other jurisdictions’ approach to regulating
the practice of law, and the WSBA'’s responsibilities to administer Court appointed
boards. Following the information gathering and analysis phase, the work group
discussed Washington’s needs and the options available to meet those needs.
Finally, the work group developed recommendations for the Court’s consideration.

Information Gathering and Analysis
Presenters

The work group hosted several presenters in person and two presenters
telephonically. They covered the following topics:

Presenter(s) Topic(s)
Professor Hugh Spitzer, | Washington State History and Constitution
University of Washington 0 WSBA'’s Inception
School of Law O State Constitutional Limitations
= Article XII, Section 1
= Article VIII, Section 4
= Article VIII, Section 5

WSBA Executive Team | WSBA Current Structure and Functions
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Julie Shankland,
WSBA General Counsel

Associate Dean Charlotte
Garden,
Seattle University School of Law

Jean McElroy,
WSBA Chief Regulatory Counsel

Carole McMahon-Boies,
Attorney Services
Administrator for the Nebraska
State Bar Association

Paula Littlewood,
Former WSBA Executive
Director

Geoffrey Green,

Assistant Director,
Anticompetitive Practices,
Federal Trade Commission

Emily Chiang,

Legal Director, American Civil
Liberties Union Foundation
Washington

Janus v. American Federation of State, County,
and Municipal Employees, Council 31, 585 U.S.
_,138S.Ct. 2448 (2018).

North Carolina State Board of Dental Examiners
v. Federal Trade Commission, 574 U.S. _, 135
S.Ct. 1101 (2015).

Mentele v. Inslee, 2019 U.S. App. LEXIS 5613

Crowe v. Oregon State Bar [Complaint]

Janus Walked Intoa Bar...
0 Detailed Case Analysis
O State Bar Litigation Post-Janus
O State Bar Reorganizations Post-Janus

“Germane” to the Regulation of the Practice of
Law and Computing of the Keller Deduction

Nebraska Model and Lessons Learned

Trends Among Integrated Bars

Antitrust Considerations for Regulating the
Practice of Law

Compelled Speech, Compelled Association and
the First Amendment
0 ACLU Letter to Bar Structure Work Group
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https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/janus-walked-into-a-bar-slides.pdf?sfvrsn=e5bd0df1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/washington-20190529public.pdf?sfvrsn=cabf0df1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/washington-20190529public.pdf?sfvrsn=cabf0df1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/aclu-letter-to-state-supreme-court-work-group.pdf?sfvrsn=3ec90df1_2

Reading Materials

In addition to the presentations and written materials supplied by presenting
subject matter experts, the work group reviewed Washington historical narratives
and legal authorities, additional cases decided by the United States Supreme Court
related to First Amendment and antitrust issues, cases pending against state bar
associations around the nation, reorganizations of bar structures in other states,
trade and academic publications, and documentation about the WSBA. Complete
materials may be accessed here, but they included:

Washington Historical Narratives and Legal Authorities
= History of the WSBA
= Washington State Constitution
= Selected Law Regarding the WSBA
= Court Rules related to the WSBA

United States Supreme Court Cases

=  Janusv. AFSCME, Council 31,585 U.S. ,138S. Ct. 2448 (2018).

= Lathrop v. Donohue, 367 U.S. 820,81 S. Ct. 1826 (1961).
Abood v. Detroit Board of Educ., 431 U.S. 209,97 S. Ct. 1782 (1977).
Keller v. State Bar of Cal., 496 U.S. 1,110 S. Ct. 2228 (1990).
North Carolina State Bd. of Dental Exam’rs v. Fed. Trade Comm’n, 574 U.S.
135S.Ct. 1101 (2015).
California Retail Liquor Dealers Ass’n. v. Midcal Aluminum, Inc., 445 U.S. 97,
100 S. Ct. 937 (1980).
=  Parkerv. Brown, 317 U.S. 341, 63 S. Ct. 307 (1943).
Fleck v. Wetch, [Supreme Court 2018], and Fleck v. Wetch, 868 F.3d 652

(2017).

Cases Pending Against State Bar Associations
= Mentelev. Inslee, 2019 U.S. App. LEXIS 5613.
= (Crowev. Oregon State Bar [Case 3:18-cv-02139-AC] Complaint.
= Grubery. Oregon State Bar [Case 3:18-cv-01591-MO] Complaint.
Schell v. Williams (Oklahoma Bar Association) Complaint.
McDonald v. Longley (Texas State Bar) Complaint and Plaintiffs’ Motion for

Partial Summary Judgment on Liability.

[Re]organizations of Bar Structures in Other States
= NABE Presentation Regarding Bar Structures
= Nebraska Supreme Court Opinion and Nebraska Court Rule
= Comparative Analysis: Bar Association Memorandum
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https://www.wsba.org/connect-serve/committees-boards-other-groups/bar-structure-work-group/bar-structure-work-group-resources
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/history---about-the-wsba.pdf?sfvrsn=4f6503f1_3
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/12-2016-wastateconstitution.pdf?sfvrsn=2c3603f1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/history---selected-law-regarding-wsba-as-of-february-2018.pdf?sfvrsn=5b6503f1_3
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/history---court-rules-and-wsba-w-apr-updated-3-25-19.pdf?sfvrsn=536503f1_3
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/janus-v-am-fed'n-of-state-cnty-mun-emps-council-31-(3).pdf?sfvrsn=ec3703f1_2
https://supreme.justia.com/cases/federal/us/367/820/
https://supreme.justia.com/cases/federal/us/431/209/#tab-opinion-1952221
https://supreme.justia.com/cases/federal/us/496/1/
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/150225ncdentalopinion.pdf?sfvrsn=fa3703f1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/150225ncdentalopinion.pdf?sfvrsn=fa3703f1_0
https://supreme.justia.com/cases/federal/us/445/97/
https://supreme.justia.com/cases/federal/us/445/97/
https://supreme.justia.com/cases/federal/us/317/341/
https://scholar.google.com/scholar_case?case=7562550665171840052&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://casetext.com/case/fleck-v-wetch
https://casetext.com/case/fleck-v-wetch
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/16-35939.pdf?sfvrsn=83603f1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/crowe-complaint.pdf?sfvrsn=63603f1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/or-gruber-v-osb-complaint.pdf?sfvrsn=752903f1_2
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/ok-schell-v-williams-ed-of-oba-complaint.pdf?sfvrsn=512903f1_0
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/tx-mcdonald-v-longley-complaint.pdf?sfvrsn=832903f1_0
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/McDonald%20v%20Longley%20--%20Plaintiffs'%20Motion%20for%20Partial%20SJ%20(Texas).pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/McDonald%20v%20Longley%20--%20Plaintiffs'%20Motion%20for%20Partial%20SJ%20(Texas).pdf
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/supreme-court-cases-overview-and-restructuring-inquiry-nabe-january-2019-pdf.pdf?sfvrsn=476503f1_3
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/NE%20SCt%20Opinion%20re%20Bar%20Structure.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/NE%20SCt%20Rule%20re%20Bar%20Membership.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/Bar%20Association%20Research%20-%20Final%20Version.pdf

=  Bar Functions Nationally

Trade, Media, Regulatory, Academic and Other Publications

= “Exaggerating the Effects of Janus,” 132 Harv. L. Rev. 42, November 2018.

= “After Janus, Free the Lawyers,” Wall Street Journal Editorial, April 26, 2019.

=  “Lawyers Look for Lessons in Dental Examiners Debacle,” Antitrust & Trade
Regulation Daily (BNA), June 8, 2016.

= FTC Staff Guidance on Active Supervision of State Regulatory Boards
Controlled by Market Participants.

» “The Winds of Change are Definitely (Probably, Possibly) Blowing -- Pending
First Amendment Challenges to Mandatory Bar Association Membership and

Attorney Professional Licensing Fees,” submitted by Mark Johnson for

publication in King County Bar Association Bar Bulletin.

= “Application of North Carolina State Board of Dental Examiners v. Federal
Trade Commission, 135 S. Ct. 1101 (2015), to the WSBA Structure,” a
memorandum prepared by Fred Corbit and Hayley Dean for consideration by

the work group.

Documentation about the WSBA

Staff from the WSBA provided extensive documentation about the organizational
structure, programs, activities, publications, cost and revenue centers, sections,
facilities, new BOG member orientation, and membership of the WSBA. All
materials, including those supplied by the WSBA staff, are located here.

Public Comments Submitted to the Work Group

With assistance from the WSBA staff and work group chair, the work group received
and reviewed comments from the public, members of the WSBA, and leaders within
Washington's legal community, which are posted here.

Discussion

The work group discussed the history and programs of the WSBA, the State Bar Act
(chapter 2.48 RCW), and the Court appointed boards that are administered by the
WSBA and funded through license fees, and assessed whether recent United States
Supreme Court cases require changes to the WSBA structure or Washington’s
regulation of the practice of law. The work group determined that an integrated bar
structure remains constitutional under current law. However, the work group
identified opportunities to limit liability through relatively minor adjustments to
particular operations of the WSBA.
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https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/bar-functions-nationally.pdf?sfvrsn=1d2903f1_2
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/exaggerating-the-effects-of-janus.pdf?sfvrsn=4d2903f1_4
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/Editorial%20from%20the%20Wall%20Street%20Journal%20--%20After%20Janus,%20Free%20the%20Lawyers.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/Lawyers%20Look%20for%20Lessons%20in%20Dental%20Examiners%20Debacle.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/Lawyers%20Look%20for%20Lessons%20in%20Dental%20Examiners%20Debacle.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/FTC%20Staff%20Guidance%20on%20Active%20Supervision%20of%20State%20Regulatory%20Boards%20Controlled%20by%20Market%20Participants.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/FTC%20Staff%20Guidance%20on%20Active%20Supervision%20of%20State%20Regulatory%20Boards%20Controlled%20by%20Market%20Participants.pdf
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/attachment-8-final---first-amendment-challenges-to-mandatory-bar-membership-and-lawyer-regulatory-systems.pdf?sfvrsn=4c2e02f1_3
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/attachment-8-final---first-amendment-challenges-to-mandatory-bar-membership-and-lawyer-regulatory-systems.pdf?sfvrsn=4c2e02f1_3
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/attachment-8-final---first-amendment-challenges-to-mandatory-bar-membership-and-lawyer-regulatory-systems.pdf?sfvrsn=4c2e02f1_3
https://www.wsba.org/docs/default-source/legal-community/committees/bar-structure-work-group/attachment-8-final---first-amendment-challenges-to-mandatory-bar-membership-and-lawyer-regulatory-systems.pdf?sfvrsn=4c2e02f1_3
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/WSBA%20Antitrust%20Memo.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/WSBA%20Antitrust%20Memo.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/WSBA%20Antitrust%20Memo.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Workgroup%20on%20WSBA%20Structure/WSBA%20Antitrust%20Memo.pdf
https://www.wsba.org/connect-serve/committees-boards-other-groups/bar-structure-work-group/bar-structure-work-group-resources
https://www.wsba.org/connect-serve/committees-boards-other-groups/bar-structure-work-group/comments

Constitutional Issues (First and Fourteenth Amendments)

The work group members and presenters reiterated that Janus addresses compelled
speech in the context of service fees (dues) imposed to support a public sector union
pursuant to an agency shop provision.! Cases related to state bars often focus on
charges imposed on legal practitioners and the activities such charges may be used
to support. These cases cite many public sector union cases, but differ from union
cases in significant ways. In Keller v. State Bar of California, 496 U.S. 1, 110 S. Ct.
2228 (1990), members of an integrated bar sued claiming that the bar violated the
First and Fourteenth Amendments when it used membership dues to advance
political and ideological causes to which the petitioners did not subscribe. The court
in Keller referenced the justification for compelled association and an integrated bar
as “the State’s interest in regulating the legal profession and improving the quality
of legal services” and stated, “[t]he State Bar may therefore constitutionally fund
activities germane to those goals out of the mandatory dues of all members. It may
not, however, in such manner fund activities of an ideological nature which fall
outside of those areas of activity.” Id. at 496 U.S. 13-14.

To comply with Keller, the WSBA computes what is referred to as a “Keller
deduction,” which is an amount that a WSBA member may elect to pay to support
political or ideological activities of the WSBA. WSBA members are not required to
pay the amount identified as the Keller deduction for the privilege of being licensed
to practice law in Washington. The WSBA'’s current invoicing practice for annually
assessing a member’s license fee allows members to “opt-out” of paying the amount
of the Keller deduction by subtracting it from their remittance to the WSBA.

The work group and presenters spoke about the inability to predict whether or how
the Janus decision overruling Abood may impact the holding of Keller. The work
group discussed at length: the importance of computing accurately the cost of
activities of an ideological or political nature and including those costs in the Keller
deduction; that careful scrutiny of the Keller deduction and its calculation is
important to maintaining its defensibility but should not be understood as a
criticism of the particular amount of deduction or the WSBA staff computing it; the
advisability of prescribing an audit of the WSBA’s Keller deduction determinations;
the Court’s policy regard of the vital relationship between improvement of the
quality of legal services in Washington and access to justice and diversity and
inclusion programs administered by the WSBA; the prudence of clarifying that

1 Some of the complaints pending against state bars raise compelled association claims. But neither
Janus nor any other case decided since Janus found compelled association to be unconstitutional in a
public sector union or state bar context.
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limitations on the WSBA's activities of an ideological or political nature also apply to
the WSBA’s administration of Court appointed boards; and the merit of requiring
the WSBA to convert from an “opt-out” invoicing practice for the Keller deduction to
an “opt-in” protocol whereby a member would be invoiced for the mandatory
license fees and presented the option to pay an additional amount to fund WSBA's
political or ideological activities.

Antitrust Issues

The legal profession has long been a “self-regulated” profession in that attorneys
assist and advise the state entity that prescribes the standards for licensure,
competence, ethical practice, and imposition of discipline. In Washington, as in
many states, the Court has plenary authority over the bar and the regulation of the
practice of law. The Court relies on the WSBA to administer many of the functions
related to the licensure of legal practitioners, drafting of proposed rules of
professional responsibility (ethical practice), investigation of allegations of
misconduct, and recommendations for disciplinary sanctions.

Given that the WSBA BOG includes legal practitioners, Washington’s regulation of
the legal profession is subject to antitrust scrutiny unless the Court establishes clear
state policy and actively supervises its implementation. See California Retail Liquor
Dealers Ass’n., 445 U.S. 97. The work group reviewed the detail in existing court
rules, the process by which the Court adopts or amends Rules of Professional
Conduct, and the Court’s reservation of authority regarding imposition of discipline
on legal practitioners. The work group discussed the advisability of the Court
reserving certain WSBA personnel-related decisions to itself. Specifically, the work
group debated whether the Court, and not the BOG, should make employment
decisions for the WSBA’s Executive Director and Chief Disciplinary Counsel
positions. The work group did not adopt specific recommendations related to these
considerations, but a majority of the work group did support a recommendation
that the Court reexamine the Report and Recommendations produced by the WSBA
Governance Task Force in June 2014.

Other Topics (Out of Scope)

The work group discussed several other topics before concluding they were outside
the scope of the work group’s charter. Such topics included:

= Whether the current WSBA structure is the structure preferred by a majority
of WSBA members;
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= Governance practices of the BOG, except those governance practices that are
related to BOG members’ roles as market actors participating in the
regulation of the legal profession;

=  Whether the current WSBA structure best protects the public, including
through regulation of the legal profession and imposition of discipline;

= The duties, fiduciary obligations, or loyalties of BOG members, or their
compliance with employment law or any allegations related thereto;

=  Whether the current WSBA structure is “optimal” or strategic;

=  The number of BOG members or their terms of office; and

= Whether the current WSBA structure meets the needs of current and future
WSBA members.

Recommendation Development

After the information gathering and discussion phases, the work group focused its
efforts on whether the Court should consider changes in light of recent
constitutional and antitrust case law. Members of the work group offered motions
for consideration to articulate proposed recommendations to the Court. The chair
invited members to submit motions in writing or orally. Staff included written
motions in the meeting materials; oral motions were captured in the meeting notes.
The chair invited debate on motions made and seconded. Only work group
members present in person or on the telephone participated in votes. The chair
abstained from all votes.

The work group discussed many potential motions, including written motions
included in the reading materials. Not every potential motion discussed was
advanced by a work group member; sometimes a work group member would
articulate a rationale associated with a potential motion or recommendation, but
would not proceed to introduce the motion. Work group members introduced
motions regarding recommendations to the Court as follows:

= Retain an integrated bar structure. (Motion passed 10-1.)

= Make no fundamental changes to the six Court created boards administered
and funded by the WSBA: the Access to Justice Board; the Disciplinary
Board; the Limited License Legal Technician Board; the Limited Practice
Board; the Mandatory Continuing Legal Education Board; and the Practice of
Law Board. (A motion to table this motion failed 4-6, then this motion
passed 10-1.)
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Consider a more robust supervision of the bar by the Court, including active
supervision by the Court of the discipline process. (Motion did not receive a
second.)

Require that the WSBA funded boards, committees, and activities be
systematically reviewed by experts outside the WSBA who would perform
both a legal analysis of the bar’s activities and a financial analysis of the bar’s
activities and report to the Court as soon as possible to determine whether:
1) any WSBA funded boards, committees, or other activities identified by the
experts use compulsory dues to finance political and ideological speech when
the expenditures are not necessarily or reasonably incurred for the purpose
of regulating the legal profession or improving the quality of legal services,
and 2) the formula used by the WSBA to set the Keller deduction is not
accurate and, if not, what the correct deduction should be. Through friendly
amendment, this motion was changed to: Determine whether the Keller
deduction and its calculation is accurate then, if necessary, review and
amend GR 12, the State Bar Act, and the WSBA Bylaws before requiring a
review by an outside expert and representatives from the Court, the BOG,
and the WSBA Structure Work Group. (Motion failed 4-6.)

Consider amending GR 12.2(c) as follows: “(c) Activities Not Authorized.
The Washington State Bar Association will not: ... (2) Take positions on
political or social issues which do not directly relate to or affect the practice
of law or the administration of justice.” (Motion was withdrawn.)

Consider reviewing GR 12.2 broadly and more specifically clarify under GR
12.2(c)(2) that there must be a heightened relationship between the political
or social issues under consideration and the practice of law or the
administration of justice. Through friendly amendment, this motion was
amended, and then trifurcated for votes, as follows:

0 Consider reviewing GR 12 broadly. (Motion failed 4-5.)

0 Consider clarifying under GR 12.2(c)(2) that there is a heightened
relationship between the political or social issues under consideration
and the practice of law or the administration of justice. (Motion failed
3-6.)

0 Consider clarifying that the prohibitions of GR 12.2(c) apply to Court
created boards. (Motion passed 5-4.)

Consider retaining veto power over the BOG’s personnel decisions. (Motion
was withdrawn.)

Reconsider prior requests to have public members on the BOG, and examine
the size of the BOG. (Motion was withdrawn.)
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Consider ordering the WSBA board and staff to adopt and execute a thorough
Keller interpretation when calculating all future Keller deductions. (Motion
passed 10-0.)

Reexamine the [WSBA] Governance Task Force Report and Recommendations
dated June 2014. (Motion passed 8-2.)

Consider including public member(s) on the BOG. (When initially
introduced, this motion did not receive a second. Following further
discussion, the motion was reintroduced, seconded, and passed 6-4.)
Consider ordering the WSBA BOG to design, establish, and support an
oversight body of no more than five individuals to oversee the Keller
calculation and deduction process. (Motion failed 3-7.)

Recommendations to the Court

After detailed analysis and discussion consistent with the scope of inquiry specified
in its charter, the work group felt that the current state of constitutional or antitrust
law does not demand a major structural change to the Washington bar or WSBA.
The work group identified opportunities to limit liability through specific
adjustments. A majority of the work group voted in support of the following
recommendations to the Court:

Retain an integrated bar structure.

Make no fundamental changes to the six Court created boards administered
and funded by the WSBA: the Access to Justice Board; the Disciplinary
Board; the Limited License Legal Technician Board; the Limited Practice
Board; the Mandatory Continuing Legal Education Board; and the Practice of
Law Board.

Consider clarifying that the prohibitions of GR 12.2(c) apply to Court created
boards.

Consider ordering the WSBA BOG and staff to adopt and execute a thorough
Keller interpretation when calculating all future Keller deductions.
Reexamine the [WSBA] Governance Task Force Report and
Recommendations dated June 2014.

Consider including public member(s) on the BOG.
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Closing Comments by the Work Group Chair, Chief
Justice Mary E. Fairhurst

The residents and Supreme Court of Washington have the good fortune to be served
by a dedicated and thriving community of legal practitioners and advocates who
tirelessly give their time and talents to improve legal services in Washington. They
serve clients, boards, commissions, advocacy groups, WSBA sections, specialty bars,
local communities, and the legal profession with an extraordinary commitment to
the law and the legal system, and an unrivaled fidelity to ensuring that everyone has
access to justice in Washington. The willingness to serve on the Supreme Court Bar
Structure Work Group and spend countless hours analyzing complex legal issues
and promulgating recommendations to the Court exemplifies remarkable devotion
to legal practitioners and the public they serve. The bench, the bar, and all residents
of Washington are fortunate and [ am profoundly grateful for the participation of
work group members Hunter M. Abell, Esperanza Borboa, Daniel D. Clark, Frederick
P. Corbit, Eileen Farley, Andrea Jarmon, Mark Johnson, Andre L. Lang, Kyle D.
Sciuchetti, Jane M. Smith, and Paul A. Swegle, and the staff supporting the work
group’s work: Dory Nicpon, Margaret Shane, Rex Nolte, Clay Peters, and Cindy
Phillips. Thank you to all of the presenters and to the WSBA for hosting our
meetings at their facilities.
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August 28, 2019

Chief Justice Mary Fairhurst
Washington State Supreme Court

Temple of Justice
Olympia, WA

Re: Washington Supreme Court
Bar Structure Work Group - Minority Report

Dear Chief Justice Fairhurst:

Thank you for the opportunity to serve on the Washington Supreme Court Bar
Structure Work Group (“Work Group”). It was an honor to serve with you and other
Work Group members to address important questions about the structure of the
Washington State Bar Association (“WSBA”) raised by recent United States
Supreme Court cases.

The Majority Report accurately summarizes the Work Group’s process and the
information it reviewed. We feel, however, that the Majority Report does not fully
capture the strong disquiet felt by some members about the recommendation to
maintain, without further discussion, the current WSBA structure. Consequently,
we submit this Minority Report for your consideration. The comments below are
solely those of the signatories acting in their individual capacities, and do not reflect
the opinions of any other outside organizations or entities.

The Court should seriously evaluate whether a voluntary bar association would be
more vibrant and engage more members than the existing mandatory association.
The information presented by WSBA staff and comments sent by WSBA members
raise significant questions about the WSBA’s member engagement, finances, and
calculation of the licensing fee deduction for WSBA political activity (“Keller
deduction”). Each issue is addressed below. Additionally, at minimum, we
recommend the Court also address the concerns raised in the June 2014
Governance Task Force Report.

1-Member Engagement.

Emily Chiang, Legal Director for ACLU-Washington, advised the Work
Group that the United States Supreme Court decision in Janus v. American
Federation of State, County, and Municipal Employees, Council 31, 585 U.S.
__ (2018) did not require bifurcating the WSBA. This is only part of the
analysis. The other part, and the question for the Court, is whether the
WSBA should be bifurcated. Past WSBA President Anthony Gipe notes that
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less than 20% of WSBA members vote in elections for the Board of Governors
(“BOG”). (Comment 11, Anthony Gipe, Past WSBA President April 30, 2019
Letter). Of the 34 Comments submitted to the Work Group, at least one-
third said they wanted the WSBA to become a voluntary bar association.
Reasons for this ranged from the amount of bar licensing fees to complaints
that the WSBA is too “Seattle-centric” and irrelevant to much of the rest of
the State, particularly eastern Washington. This latter opinion reflects the
geographic distribution of active lawyers throughout the state. In 2018, of
the 26,313 active Washington lawyers, slightly more than 80% were in the
seven counties that border I-5. Fewer than 19% of active lawyers are found
in the remaining 32 counties. (See Mandatory Insurance Task Force Report,
Exhibit B.) If the WSBA cannot meaningfully engage with a majority of its
members and develop and maintain the trust necessary to secure broader
member support, the Court should consider whether a voluntary association
might be more vibrant and responsive.

2-Financial Stability.

In 2014 WSBA’s General Fund was “in the red” $1.57million; in 2015 $2.7
million; in 2016 $1.84 million; and in 2017 $554,000. In 2018 the WSBA
General Fund had net positive revenue of $430,000 but the 2019 adopted
budget assumed a General Fund loss of $101,600, and the proposed 2020
budget assumed a General Fund loss of $560,000.

The WSBA accumulated these deficits even as revenue increased from $14.56
million in 2014 to $16.9 million in 2017 and a projected $20.8 million in 2020.
This is not a sustainable path.

3-Keller Deduction.

Ms. Chiang advised the Work Group that Janus did not require splitting the
WSBA, but reminded members that Keller v. State Bar of California, 496
U.S.1 (1990), requires bar associations to allow members to deduct from
mandatory dues money spent on activities not related to regulation of the
profession and improvement of the quality of legal services.

In 2019 the WSBA Keller deduction was $1.25 for lawyers admitted before
2017, and $.63 for lawyers admitted in 2017 or later. To many members, this
is not credible, particularly in light of Keller deductions in other states and
the WSBA’s wide-ranging activities. The Keller deduction is calculated by
bar staff who, while honorable, well intentioned, and experienced, are placed
in the untenable position of calculating a Keller deduction that may reduce
funding of various WSBA activities directed by the Board of Governors and
the Court, and employing their colleagues.
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The Work Group agreed that the formula used to calculate the deduction
needs to be more transparent. Governor P.J. Grabicki, who was not a
member of the Work Group but regularly attended the meetings,
recommended that an outside accounting firm review the deduction.
(Comment 23, P.J. Grabicki, District 5 Board of Governors representative).
He noted that, while the deduction survived a challenge brought by a
Washington attorney, that attorney did not have the assistance of an
accounting expert. Governor Grabicki advised the Work Group that if the
Goldwater Institute, which is challenging at least three other mandatory
state bar associations, challenges the WSBA’s Keller deduction, it could bring
1n significant accounting “firepower.”

The Work Group ultimately rejected, by a vote of 6-4, a motion to recommend
that an outside accounting firm review the Keller deduction. Instead, Work
Group members agreed they would offer to review the deduction themselves.
Chief Justice Fairhurst reported at a subsequent meeting that members of
the Supreme Court were not supportive of this idea. As such, the Majority
Report defaults to a recommendation that the Board of Governors and staff
“adopt and execute a thorough Keller interpretation” when calculating the
deduction. See Majority Report, at 15. To promote transparency and
considering litigation around the country challenging mandatory bar
associations, the Keller deduction should be examined by an outside expert
like the one proposed by Governor Grabicki.

4-Current Board Governance.

In the first eight months of 2019, the WSBA Board of Governors has been
sued by a WSBA employee, one of its own members, and by two attorneys
alleging that the WSBA must comply with public disclosure requests. The
attorneys prosecuting the public records litigation prevailed at the trial level,
and WSBA has been ordered to provide Board communications relating to the
firing of the former Executive Director. Should the trial court ruling be
affirmed, it is probable that the resulting release of emails and other WSBA
communications will provoke another uproar from WSBA membership,
further undermining institutional trust and stability.

Insisting that there be no changes to the WSBA structure and its relationship to the
Court will not re-engage members, resolve financial issues, or provide a transparent
and credible explanation of the Keller deduction. Instead, it merely postpones
important structural reforms that can and should happen now.

One of us has been a member of WSBA for 40 years. It is painful to recommend
that the Court consider whether the WSBA should continue in its current form.
However, the issues raised during the Work Group and the recommendations of the
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2014 Governance Report demonstrate the need for serious consideration of a
voluntary bar or other changes to the current structure.

Very truly yours,
Eileen Farley Hunter Abell
Efarley-mtvb@outlook.com habell@williamskastner.com
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BAR A TI
MEMO
Te: Board of Governors

From: Daryl Rodrigues, Chair, Council on Public Defense
Date:  September 11, 2019

Re: Adoption of the Council on Public Defense’s Defender Resource Packet: Defender
Advocacy for Pretrial Release

FIRST READING: Approve the Council on Public Defense’s Defender Resource Packet:
Defender Advocacy for Pretrial Release for broad distribution to Washington State public
defenders.

The Council on Public Defense’s Pretrial Reform Committee (Committee) is working to support
best practices in Washington. The Committee drafted the attached Defender Resource Packet as a
tool for public defenders to use when representing a client during an initial appearance and
detention hearings. The packet includes: 1) a client interview form to prepare for the First
Appearance hearing; 2) a CrR(LJ) 3.2 defender advocacy sheet; 3) a sample CrR(LJ) 3.2 release
order to request the judge to issue in every case; 4) a list of structural barriers identified by
defenders in some jurisdictions around the state; 5) a recent CrR(LJ) 3.2 bench card that was
distributed to judges statewide; and 6) a summary of possible effects of pleading guilty. The
Defender Resource Packet is a guide and resource for attorneys that reiterates existing court rules
and best practices.

The Committee drafted the Defender Resource Packet over two years, gathering feedback from
public defense attorneys, prosecutors and Council members. On May 31, 2019, the Council on
Public Defense voted unanimously to submit the Defense Resource Packet to the Board of
Governors for approval. If approved, the Council will work collaboratively with public defense
agencies to disseminate the packet to all public defenders across the state.

The Council’s request will be on the Board’s agenda for a “first reading” at the September 2019
meeting. Council member Jaime Hawk will attend the meeting to present the Defender Resource

Packet and answer questions.

We look forward to presenting the proposed Defender Resource Packet at the September Board
meeting.

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539 | 800-945-WSBA | 206-443-WSBA | questions@wsba.org | www.wsba.org
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DEFENDER RESOURCE PACKET

Defender Advocacy for Pretrial Release

- *i .
TR

August 2019 | Contact: CPD@wsba.org

WASHINGTON STATE

BAR ASSOCIATION
Council on Public Defense
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Council on Public Defense

August 30, 2019
Defenders,

The Pretrial Reform Committee of the WSBA Council on Public Defense (“committee”) is working
to support bail reform in Washington. The committee has drafted the attached client interview
form and compiled packet as a resource for defenders preparing for initial appearance and
detention hearings. The form identifies categories of relevant client information pursuant to CrR
3.2 to be presented to the court in support of arguments for a client’s release. A comprehensive
knowledge of the client and her background is the most important tool a lawyer possesses when
litigating for release.

The pretrial detention population is approximately 60-70% of the jail population in counties
across Washington. Thousands of clients who have not been convicted of a crime are locked in
jail because they cannot afford to pay the bail set by the judge. Racial disparities are significant
and clients of color are disproportionately in jail before trial at a higher rate, and often assigned
higher bail amounts, than white clients.

A movement for pretrial and bail reform has been building across Washington. Significant work
is underway to reform bail practices, significantly reduce pretrial detention rates and the use of
money bail, and to improve case outcomes for clients. Defenders have a critical role in these
reforms and the necessary culture changes. The CPD is working to support defenders in these
efforts.

As defenders know best, the pretrial detention decision is one of the most important made in a
case. When a client is detained pretrial, they are pressured to plead guilty to get out of jail and
avoid losing their jobs, housing, child custody, medications, among other consequences. Many
clients detained pretrial are also more likely to be sentenced to jail and to face longer sentences.
Lawyers make a significant difference at bail hearings. Litigating pretrial release is important
because it affects both short-term and long-term outcomes for the client.

We have a strong court rule in Washington that generally mandates the release of people
accused of crimes before trial without financial conditions, but it is routinely not followed or
implemented consistently in courts around the state. CrR 3.2 and CrR(LJ) 3.2 start with a
presumption of release for all clients and require that money bail only be imposed as a last
resort after a court finds no less restrictive conditions can be imposed to assure court
appearance, prevent the likely commission of a violent crime, and/or noninterference with
justice. The rule also requires the court to consider a client’s financial resources and ability to
pay when setting any bail amount. The use of money bail is supposed to be the last resort, not
the first and only resort, as is common practice in many courts. Statewide advocacy efforts are
underway to enforce the rule and change court practices to guarantee a meaningful
presumption of release.

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
800-945-WSBA | 206-443-WSBA | questions@wsba.org | www.wsba.org
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TO: WSBA Board of Governors
FROM: Margaret Shane, Executive Assistant
DATE: September 6, 2019

RE: Character and Fitness Process

DISCUSSION: Suggestions regarding the WSBA character and fitness process.

Tarra Simmons, a 2018 admittee to the WSBA and current Civil Survival Project Director at the Public Defender
Association, will make suggestions to the Board regarding potential improvements to the WSBA character and
fitness process. Please see her enclosed bio. Click here for her Supreme Court opinion and click here for her
Yale Law Review article (originally published by The Yale Law Journal Company, Incorporated in the Yale Law

Journal Forum, Vol. 128, pp. 759-771 (2019).

Further information about the character and fitness process can be found in the July 2018 edition of

NWLawyer, and by reading Admission and Practice Rules 20-25.
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http://www.courts.wa.gov/opinions/pdf/2016715.pdf#search=tarra%20simmons
https://www.yalelawjournal.org/forum/transcending-the-stigma-of-a-criminal-record
http://nwlawyer.wsba.org/nwlawyer/july_2018?pg=1#pg1
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=apr

TARRA SIMMONS

Tarra Simmons is an Attorney and the Director of the Civil Survival Project at the Public Defender
Association in Seattle, WA. Civil Survival Project advances the rights of the formerly incarcerated
through organizing, leadership development, legislative advocacy and direct legal services. Prior to law
school, Ms. Simmons was incarcerated related to her own struggles with childhood trauma and
substance use disorder. She graduated from Seattle University School of Law in May 2017, magna cum
laude, with the Dean’s Medal and the Graduating Student Award, but was initially denied the right to
take the bar exam because of her own criminal history. It was national news when the Washington State
Supreme Court ruled unanimously in her favor, allowing her to take the bar exam and become a
member of the Washington State Bar Association.

Ms. Simmons has been appointed by Governor Inslee to both the Statewide Reentry Council and the
Public Defense Advisory Board. She currently serves on the Legal Services Corporation Opioid Task
Force, the Washington State Criminal Sentencing Task Force, and on the Board of Directors for the
Economic Opportunity Institute and the National Council of Incarcerated and Formerly Incarcerated
Women and Girls. She is a 2018 JustLeadership USA Fellow, and was recently honored with the WACDL
Champion of Justice and the YWCA Woman of Achievement awards. She speaks frequently on issues
relating to access to justice, criminal justice, sentencing and prison reform. Ms. Simmons lives in
Bremerton with her husband and children.
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Julie Shankland direct line: 206-727-8280
General Counsel fax: 206-727-8314
email: julies@wsba.org

To: The President, President-elect, and Board of Governors
From: Terra Nevitt, Interim Executive Director
Julie Shankland, General Counsel
Date: September 17, 2019
Re: President elect/District 3 Governor

PRESIDENT-ELECT/DISTRICT 3 GOVERNOR

The WSBA Bylaws do not explicitly prohibit one person from serving simultaneously as both a
congressional district governor and as the President-elect. However, the Bylaws treat these
two positions differently for determining quorum, voting and political activity limitations.? In
the event that one person does serve in both roles simultaneously, the Board should discuss
and decide how to approach these issues.

Quorum

Quorum is defined as more than half of the voting members present?. The WSBA Bylaws do not
define the President-elect as a member of the Board.? The President-elect is not a voting
member of the BOG, except under specific circumstances.* The Board should decide whether to
count the President-elect/District 3 Governor for purposes of determining quorum. This
decision involves determining (1) is the President-elect/District 3 Governor a member of the
Board, and if the answer is yes, then; (2) is the President-elect/District 3 Governor a voting
member of the Board.

Voting

1 The Bylaws also treat these positions differently in committee membership and other issues, but those issues do
not appear to need discussion by the full Board at this time.

2 We are currently using the implied quorum definition in the OPMA (more than half) rather than the definition in
the WSBA Bylaws (half plus one). “A meeting of a governing body occurs when a majority of its members gathers
with the collective intent of transacting the governing body’s business.” Citizens Alliance for Property Rights Legal
Fund v San Juan County, 184 Wn.2d 428, 444, 359 P.3d 753 (2015)

3 The BOG will consist of (a) the President; (b) one Governor elected from each Congressional District, except in the
Seventh Congressional District where members will be elected from separate geographic regions designated as
North and South, and identified by postal zip codes as established by the Bar in accordance with these Bylaws and
BOG policy; and (c) six Governors elected at-large pursuant to these Bylaws. (Article IV.A.1)

4 The President-elect performs the duties of the President at the request of the President, or in the absence,
inability, recusal, or refusal of the President to perform those duties. The President-elect is not a voting member of
the BOG except when acting in the President’s place at a meeting of the BOG and then only if the vote will affect
the result. (Article IV.B.2)
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Governors have the opportunity to vote on each issue placed before the Board. The President-
elect only votes when acting in the President’s place at a meeting of the BOG and then only if
the vote will affect the result. If the Board determines that the President-elect/District 3
Governor is a member of the Board, then the Board should decide whether the President-
elect/District 3 Governor may vote on issues placed before the Board.

Political Activity Limitation

The Bylaws state that the President-elect must not publicly support or oppose, in an election,
any candidate for public office.> This restriction for Governors is limited to candidate for public
elective office in the State of Washington the prerequisites for which include being an attorney,
except where the candidate is a member of the person’s immediate family.®

Additionally, the President-elect must not take a side publicly on any issue being submitted to
the voters, pending before the legislature or otherwise in the public domain except when
specifically authorized or instructed by the BOG to do so on a matter relating to the function or
purposes of the Bar. This limitation does not apply to Governors.

The Board should discuss and determine which set of limitations apply to the President-
elect/District 3 Governor.

FILLING A VACANCY IN DISTRICT 3 (Article IV.A.4)

5 The President and President-elect must not publicly support or oppose, in an election, any candidate
for public office. This restriction applies fully to prohibit:

a. the use of the President's and President-elect’s name,
b. the contribution of funds, or
C. participation or support to any degree in the candidate’s campaign.

Further, the President and President-elect must not take a side publicly on any issue being submitted to
the voters, pending before the legislature or otherwise in the public domain except when specifically
authorized or instructed by the BOG to do so on a matter relating to the function or purposes of the Bar.

6 Governors, other officers, and the Executive Director must not publicly support or oppose, in an
election, any candidate for public elective office in the State of Washington the prerequisites for which
include being an attorney, except where the candidate is a member of that person's immediate family.
This restriction applies fully to prohibit:

d. the use of the Governor's, officer’s, or Executive Director's name,
e. the contribution of funds, or
f. participation or support to any degree in the candidate’s campaign.

The term "immediate family" as used in this Article includes a sibling, parent, spouse, domestic partner,
child and the child of a spouse or domestic partner.
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The following is a summary of how vacancies caused by Congressional District Governor
resignation are handled under the current WSBA Bylaws.

A vacancy due to a Governor’s resignation is discussed in Bylaws Art. IV.A.4.a. The length of
time remaining in the term determines how the resignation vacancy is filled.

Reason for Vacancy Months remaining < 12 Months remaining > 12

Resignation BOG may leave position BOG elects a replacement
vacant until next election

BOG may elect a replacement

If governor Sciuchetti resigns his governor position on September 27, 2019, when he begins his
President-elect term, less than 12 months will remain of the governor term. The Board must
then decide whether to elect a replacement or leave the position vacation until the next
election.

Eligibility: Eligible candidates must: be an active member of the Bar residing in Congressional
District 3 who has not previously served as a Governor for more than 18 months. (Art. VI.A.1)

Election Procedures:

e Notice of position posted on Bar’s website and in NWLawyer no less than 30 days before
filing deadline, including closing date and time for filing candidate applications;

e All candidate names posted publicly;

e All recommended candidates and others at the BOG’s discretion will be interviewed in
public session of a BOG meeting;

e BOG discusses candidates in public session;

e Election is by vote in public session;

e If no candidate receives a majority of the votes cast, there is a run-off election between
the two candidates receiving the highest number of votes. If there is a tie for the second
highest number of votes, all candidates who are tied participate in the run-off.
Candidate with most votes in the run-off is deemed to be the elected candidate.
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Memorandum

To: WSBA President, President-elect and Board of Governors

From: Diana Singleton, Access to Justice Manager

Date: September 17,2019

RE: Access to Justice Board’s Proposed Updates to the Access to Justice Technology
Principles

INFORMATION: The Access to Justice Board submitted to the Supreme Court proposed
updates to the Access to Justice Technology Principles.

On July 31, 2019, the Access to Justice (ATJ) Board submitted to the Supreme Court proposed
updated Access to Justice Technology Principles in response to the Court’s 2015 request to
update the 2004 Principles. The ATJ Board’s Technology Committee worked diligently for over
two years to make the principles more relevant and meaningful.

The attached cover letter to the Court outlines the extensive process the ATJ Board engaged in
to update the Technology Principles.

The proposed updated Technology Principles are designed to better reflect the importance of
making sure technology is used in the highest and best way to promote a just society. Here are
some of the highlights of the proposed updates:

¢ In plain language. The proposed updates have been written for the usability of a broad
audience and can be used by the public to hold their justice system accountable.

e Responsive to a diverse range of communities. The UW Tech Policy Lab’s Diverse Voices
partnered with the ATJ Technology Committee to apply their targeted method to
include under-represented groups in their technology policy document development.
With Diverse Voices, the Technology Committee collected input from panels
representing diverse communities and took care to apply the feedback thoroughly.
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http://www.wsba.org/atj
http://www.allianceforequaljustice.org/

o Reflective of today’s changing technology. With new technology is being developed
daily, the ATJ Board considered emerging technology such as artificial intelligence. The
proposed updates to the ATJ Technology Principles were written with the ever-changing
landscape in mind.

e Consistent with the State Plan. The proposed updates to the ATJ Technology Principles
are intended to be complimentary to the State Plan for the Coordinated Delivery of Civil
Legal Services to Low Income People.

The ATJ Board briefly discussed the proposed updates at their recent annual meeting with the
Supreme Court on September 5, 2019, and is awaiting the Court’s response and approval.

For your reference, attached are the following:
e July 31, 2019 Letter to the Supreme Court
e Current Technology Principles (2004)
e Proposed Updated Technology Principles (2019)
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http://allianceforequaljustice.org/resources/2018-2020-state-plan-coordinated-delivery-civil-legal-aid-low-income-people/?wpdmdl=411&masterkey=59a979cb75fc5
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LFW

LEGAL FOUNDATION

THANK YOU
FOR SUPPORTING
EQUAL JUSTICE

2018 ANNUAL REPORT
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WE FUNDED civil legal aid for 31,000 families in 2018

WE SERVE Immigrants seeking asylum Families facing eviction
Veterans in need of benefits Families fleeing domestic violence and more

2018 FINANCIAL STATEMENTS

LFW is a responsible steward of your investment

LEGAL FOUNDATION OF WASHINGTON

REVENUE

B Campaign Donations 51,195,566
B Endowment Disbursement $794,020
8 Public Funding $2,737,500
B 10LTA 55,055,302
B Investment Income §(357,532)
B CyPres $908,827
Total Revenue §10,333,683
EXPENSES

B Grants & Grantee Support 58,852,325
B Management and Fundraising 51,688,826
Total Expenses $10,541,151
STATEMENT OF FINANCIAL POSITION

Total Assets 517,265,205
Total Liabilities §10,496,581
Total Net Assets $6,768,624

ENDOWMENT FOR EQUAL JUSTICE

REVENUE

B Donations and Pledges
B In-Kind Donations
B Investment Income

$397,008
545,747
5(1,256,372)

Total Revenue

EXPENSES
B Grant to LFW
B Program
B Fundraising

8(813,617)

5794,020
577,921
§173,553

Total Expenses

STATEMENT OF FINANCIAL POSITION
Net Assets Beginning of Year

Net Assets End of Year

Change in Assets

$1,045,494

517,347,255
§15,488,144
S5(1.859,111)
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