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Tracy Flood
Bio

Tracy is from the Windy City and came to Kitsap County, Washington while serving on
Active Duty in the Unites States Navy. She graduated from the Olympic College with
AA degree and University of Washington with two BA degrees. After working one year
for the State of Washington, Tracy attended Seattle University School of Law graduating
in 1999. Tracy has one daughter Anna who is entering her third year of college at Fisk
University in Nashville, on a full tuition academic scholarship.

Tracy was President-Elect of the Kitsap County YWCA and President of the Kitsap
County Chapter of Washington Women Lawyers for two years. She was elected to the
Family Law Executive Committee for the Family Law Section of the WSBA, President of
the Pierce County Minority Bar Association and Chair of the Civil Rights Committee.
Tracy was appointed interim chair of the Civil Rights Law Section. She was a past co-
chair of the Minority Bar Associations Annual Diversity Conference and co-presented for
the WSBA Family Law Section in Las Vegas in 2007 at the Annual Community Property
Symposium. Tracy is the past co-chair of the Kitsap County Human Rights commission
and is a current member. She serves on the Council for Public Legal Education and
they just completed Summit 2 with U.S. Supreme Court Justice Sonya Sotomayor in
January. Tracy is the current President if the NAACP Unit 1134 Bremerton/Kitsap. She
teaches the teens at her Church Sinclair M.B. on the second and third Sundays.
Additionally, Tracy is a graduate of the Washington State Bar Associations Leadership
Institute Inaugural class and Tracy is a graduate of Leadership Kitsap 2017.

Furthermore, Tracy is on the Olympic College Foundation Board and the WSBA'’s Client
Protection Board.

As a solo practitioner for seven years Tracy practiced in Kitsap, Mason and Pierce
Counties in criminal law and family law. Tracy worked for the Office of Administrative
Hearings in Olympia as a Pro Tem Judge and for Kitsap County as a Pro Tem Judge in
District Court. Tracy worked as an Specialized Examiner/Adjudicator for the U.S.
Department of Labor. Tracy served three years on the Washington State Bar
Associations Board of Governors as an At Large Governor where she served on
numerous committees and board. She also co-chaired and was key in establishing their
mentorship program. Tracy has received recognitions as a Rising Star, Madison’s
Who's Who and Seattle University School of Law Black Law Students Award,
Washington Women Lawyers 2013 Presidents award and the Loren Miller Bar
Associations Social Justice Award. Tracy was a Judicial candidate for Kitsap County
District Court in 2014.She continues to serve as a Pro Tem Judge in King County. She
received a Dean’s Scholarship for the Seattle University School of Law LL.M program
and is a 2018 YWCA Woman of Achievement.

Tracy joined Compass Legal Services, PS in May 2018 in Silverdale, WA after working
8 years with the US Department of Labor and with the Social Security Administration.
She specializes in Elder Law.
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U. S. Department of Labor

Specialized Examiner 01/13-04/17

Issued written recommended decisions on claims that include findings of fact,
conclusions of law and recommendations for wage loss and impairment compensation
up to $250,000

Research and analyze laws, regulations, policies, and precedent decisions to prepare
for hearings and to determine conclusions.

Review and evaluate data on documents, such as claim applications, birth certificates,
social security earnings records, physician reports, medical records and employer
records.

Recommend the acceptance or rejection of claims according to laws, regulations,
policies, and precedent decisions.

Rule on exceptions and admissibility of evidence.

Confer with individuals or organizations involved in cases to obtain relevant
information.

U. S. Department of Labor

Adjudicator/Examiner 03/09-01/13

Adjudicate claims for current and former employees of the Department of Energy by
interpreting and applying laws, regulations, policies and procedures on exposures to
radiation and other toxins

Review medical records and supporting evidence in determining eligibility

I[ssue written recommended decisions on claims that include findings of fact,
conclusions of law and recommendations for acceptance awarding lump sum, wage
loss, impairment and medical benefits up to $400,000

Research policies and statutes of the Energy Employees Occupational Illness
Compensation Program Act (EEOICPA) to determine employee and survivorship
eligibility for benefits

Ensuring there is a complete and accurate record adhering to directives affecting
EEOICPA

Work independently to produce a quality work product in written letters, medical
summaries and recommended decisions; managing an active case load of 65-70

King County
District Court Judge Pro Tem 01/13-present

Conduct hearings in formal proceedings imposing deferred sentences
Conduct hearings in formal proceedings entering pleas and quashing warrants

Analyze legal issues during contested traffic citation proceedings and issue oral
decisions

Conduct hearings in formal proceedings for small claims cases

Conduct hearings in formal proceedings for harassment orders

Review written motions for mitigation proceedings and issue written decisions
Problem solving with Pro Se litigants ensuring proper procedure is followed
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Kitsap County
District Court Judge Pro Tem 03/07-12/15
e Conduct hearings in formal proceedings imposing fines and deferred sentences

e Analyze legal issues during contested traffic citation proceedings and issue oral
decisions

e Issue written decisions in cases with license suspension issues
e Problem solving with Pro Se litigants ensuring proper procedure is followed

City of Port Orchard Municipal Court 01/08-12/08

Judge Pro Tem

e Conducted pre-trial hearings in criminal misdemeanor cases

e Analyzed legal issues during contested traffic infraction proceedings, rendering
contemporaneous decisions based on evidence presented and the law

e Conducted arraignments and pre-trial hearings in criminal matters with opposing
parties.

Office of Administrative Hearing, Washington State 10/07-1/09
Administrative Law Judge, Pro Tem
e Conducted adversarial hearings on the record between adverse pro se parties

e Reviewed parties’ oral and written arguments, applied relevant laws and statutes for
issuance of decisions

e Issued findings of fact and conclusions of law in initial and final orders

e Decided requests for modification of orders based on oral testimony, review of
written briefs and relevant policies

Law Office of Tracy S. Flood, INC, PS

General practitioner 8/02 - 03/09

e Areas of practice included Family law, Criminal Felonies and Misdemeanors, Civil
Litigation, Wills, Collections, Personal Injury, Mediation, and Arbitration

e Advocate for clients’ in marriage dissolutions, paternity determinations, child
dependency cases, and modification of orders

e Represented clients in criminal misdemeanors and felonies from initial appearance to
trial in cases involving assaults, burglaries, child molestation, robberies, forgeries,
vehicular homicide and DUI’s

* Represented parties in civil cases including employment discrimination, labor and
industries claims, unemployment compensation administrative hearings and
Department of Licensing administrative hearings

e Conducted legal research and case investigations

e Prepared written motions

e Represented clients in civil and criminal trials, settlement conferences, and all aspects
of pre-trial negotiations

o Court Appointed Special Advocate

¢ Special Appointed Guardian addressing financial and dependent issues

o Experienced Trial Attorney

Crawford, McGilliard, Peterson and Yelish
Associate Attorney and Public Defender 1/01-7/02
o Represented clients accused of criminal felonies at initial appearance
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require appointed counsel in criminal cases: 1) to be familiar with the Performance Guidelines for
Criminal Defense Representation and the Performance Guidelines for Juvenile Defense
Representation approved by the Washington State Bar Association; and 2) to file quarterly
Certifications that they are in compliance with qualifications and the caseload limits included in
the Standards.

The Council on Public Defense’s request to the Board of Governors addresses the lack of
performance guidelines for civil commitment practitioners and the gap in required Certifications
of Compliance filings.' Civil commitment petitions are primarily filed in 13 Washington
counties. In 2017, 11,000 civil commitment petitions were filed by the State, yet appointed
counsel had — and still have — no uniform guidance for client representation. In response to this
critical need, the Council formed a mental health committee whose members included then-
Council Chair Eileen Farley, Superior Court Judges Association Representative Johanna Bender,
Clark County’s public defense manager Ann Christian, Washington Defender Association (WDA)
Executive Director Christie Hedman, and Pierce County attorney and Tacoma Human Rights
Commissioner Rebecca Stith.

In early 2017, the committee conducted a survey of practitioners and began drafting Performance
Guidelines for Civil Commitment Proceedings. A first draft was circulated for comment on the
WDA civil commitment practitioners’ listserv. The committee revised the draft Guidelines in
light of the feedback received.

The revised Guidelines were sent again to the practitioners’ listserv and to the WDA Directors’
listserv. The committee revised them a second time in light of comments received and
discussions at several Council meetings during the late summer and early fall of 2018. Shortly
before the Council’s September 2018 meeting, the committee sent the penultimate version of the
Guidelines, along with a request for comments, to the Washington State Association of Counties,
the Gender and Justice Commission, the Minority and Justice Commission, Disability Rights
Washington, and the National Alliance on Mental Illness (NAMI) Greater Seattle chapter. The
Director of NAMI Greater Seattle provided the Guidelines to directors of other NAMI chapters at
their monthly meeting.

Upon review and discussion of the latest comments received, the committee finalized the
Guidelines and the Council approved them by a supermajority at its October 5, 2018 meeting,.
The Council now asks the Board of Governors to recommend that the Supreme Court: 1) add the
Guidelines to the Standards; 2) include the Standards in the Mental Proceedings Rules; 3) and

" Because the Certification currently is required only of appointed counsel representing clients in
criminal proceedings, appointed attorneys in civil commitment proceedings do not file them even
though the current Standards prescribe a caseload limit and define a “case.” A survey of attorneys
representing clients in civil commitment proceedings across the state found variation in how a
civil commitment “case” is defined for caseload purposes in each county. This lack of
standardization raises equal protection concerns. Requiring certifications to be filed will help
address the concern.
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require appointed counsel representing clients in civil commitment proceedings to file
Certifications of Compliance, as is already required of appointed counsel in criminal cases. The
proposed Guidelines before the Board of Governors are the result of significant work by the

Council. We look forward to presenting the proposed Guidelines at the November Board
meeting.
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and act as guardian ad litem for that client in the same or any other proceeding. Counsel shall not
reveal information relating to the representation of a client unless:

e the client gives informed consent to the release; or
e disclosure is impliedly authorized to carry out the representation; or

e disclosure is an exception to the rule of confidentiality permitted by the Rules of
Professional Conduct.

Disclosures, for example to prevent reasonably certain death or substantial bodily harm, are
permitted only to the extent necessary to prevent the harm.

Counsel should assess and advise how a client’s participation and position in a civil commitment
proceeding may affect the client’s participation in other proceedings, such as a criminal case. To
the extent authorized by the client, the attorney should consult with counsel representing the
client in the other proceedings.

Guideline 5. Preparation for Initial Client Meeting

Prior to the first meeting with the client, counsel shall be knowledgeable about civil commitment
law, procedures, and court rules. Counsel should have obtained copies of the initial petition or
petition for continued court-ordered treatment, statements in support of the petition, and other
materials that will be submitted to the court in support of the petition, reviewed them, and
researched any unfamiliar terms in advance of the meeting.

When first appointed, counsel shall make every effort to consult with the client to determine the
client’s goals and to develop evidence to present to the court that will support those goals.
Counsel should recognize that communication with the client may require additional efforts.

The initial client meeting shall be in private and occur enough in advance of any scheduled
hearing to allow time for preparation and reasonable efforts to contact potential witnesses on the
client’s behalf. If there is not sufficient time for adequate preparation between counsel’s
appointment and the scheduled hearing, then counsel must advise the court and make every effort
to continue the hearing, even if only for a few hours, to allow sufficient time for preparation.

In some cases, an attorney will be appointed to represent a client only after the client is detained
pursuant to a 72-hour hold. Counsel should meet with the client within 24 hours of being notified
of assignment when preparing to respond to a 14-day petition. Counsel representing a client
responding to a 90-day petition, shall meet with the client within 24 hours of appointment or as
soon as practicable thereafter, regardless of whether counsel previously represented the client
when responding to a petition for a 14-day commitment or is newly appointed. Counsel
representing a client responding to a 180-day petition shall meet with the client within 24 hours
of appointment or as soon as practicable thereafter, regardless of whether counsel has previously
represented the client when responding to a petition for a 14-day or 90-day commitment or is
newly appointed.

57



Guideline 6. Substance of Client Meetings

Counsel shall communicate information to the client during the initial or subsequent meeting.
Counsel shall determine the amount and kind of information the client is able to absorb in one

meeting. If necessary or as requested by the client, counsel shall repeat this information during
the course of the representation.

Counsel shall explain that conversations between client and attorney are confidential, counsel’s
role, the civil commitment process and the client’s rights during that process.

Counsel shall obtain, when possible in light of the client’s symptoms, the client’s version of the
facts of the case, the names and contact information of persons with knowledge of the
circumstances that led to the filing of the petition, the names and contact information of persons
knowledgeable about the client’s current level of functioning relative to discharge to the

community, information about past treatment, and information relevant to possible alternatives to
commitment.

Counsel shall advise the client of the legal basis under which the Court can order the client be
discharged, committed, or released conditionally, and the length of any commitment period.
Counsel shall advise the client of the right to request experts to complete an independent
evaluation and assist in defending the case, and if a 90-day petition is filed, the right to request a
mental health professional to seek less restrictive alternatives. Counsel shall specifically advise
the client of the right to remain silent and possible consequences following civil commitment,
such as the loss of the right to possess a firearm.

Counsel shall explain the different consequences that could follow from a voluntary agreement to
enter treatment, an involuntary commitment following a contested hearing, an agreement to a
stipulated order of commitment, and a negotiated agreement to a less restrictive order. These may
include, among others, an impact on the right to possess a firearm and whether a hospital will
help the client find a place to live after the client leaves the hospital or to enroll in a supplemental
income program such as SSI or outpatient treatment. Counsel should inquire of any proposed
provider whether a client will be billed for voluntary or outpatient treatment.

Guideline 7. Preparation for Commitment Hearing

Counsel shall obtain and review the court file, investigation report, medical records, police
reports, if any, and all other evidence offered by the petitioner(s) or opposing counsel. In
advance of the hearing, counsel should attempt to interview witnesses who will be called by
opposing counsel. Counsel also should attempt to contact persons the client has identified as
possible witnesses and who, in counsel’s assessment, may provide relevant information.

Counsel shall make any appropriate request for expenses to pay for the services of expert
witnesses.

Counsel shall determine whether the petition and/or request for commitment should be
challenged because it does not satisfy the statutory criteria required for civil commitment
and/or constitutional protections. Counsel shall determine whether the client was given a
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timely opportunity to refuse psychotropic medications for the 24 hours before a potential
hearing. If the treatment team has failed in this regard, counsel must advise the client of the
options available to address such failure. Counsel shall be familiar with the rules of evidence,
particularly those that apply to civil commitment hearings and govern the admissibility of
documentary and testimonial evidence.

Guideline 8. Planning for Release Following Commitment

Counsel should evaluate whether it would be helpful to consult with an independent social
worker or mental health professional to aid in planning for the client’s release or a less restrictive
commitment order and, if so, apply for funds. Counsel should contact persons whom the client
has identified as willing to assist in arranging an alternative to hospitalization or otherwise
support discharge at the hearing.

If counsel learns of persons who may be willing to assist with an alternative to hospitalization or
otherwise support discharge from a source other than the client, then, with the client’s
permission, counsel should contact those persons. Counsel should evaluate whether release
planning is adequately provided by the hospital staff and, if so, with the client’s permission,
provide information supporting an alternative to hospitalization or discharge to hospital or other
personnel involved in discharge planning.

Guideline 9. Commitment Hearing

Counsel shall, prior to the commitment hearing, communicate to the client what is expected to
happen before, during, and after the hearing. Counsel shall continue to consult with the client
during the hearing.

Counsel should provide the client with information regarding appropriate courtroom conduct.
Counsel shall apply for accommodations that will assist the client in participating in the hearing,
including accommodations for physical disability, interpreter services or, transportation
assistance.

If the hearing is scheduled to be conducted by video, then counsel shall advise the client of the
process and ask whether the client wishes to object to proceeding by video. If the client objects to
proceeding by video, then counsel shall make that objection on the client’s behalf.

Counsel shall be familiar with the legal and technological requirements for video proceedings. If
the hearing will proceed by video, whether or not the client objects, counsel shall make every
effort to ensure those requirements are satisfied and make objections, if needed.

Counsel shall assert and seek to protect the client’s right to actively participate in the civil
commitment proceeding. If at the time of the hearing the client is under the influence of
prescribed medication, counsel shall consider introducing evidence regarding the nature of the
medication and its likely effects on the client’s demeanor. Counsel shall contest whether a client
will be hospitalized and, to the extent feasible, whether appropriate placement and resources are
available.
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e asking the judge to give the client a “roadmap” regarding who will be testifying and
when;

o offering to mute client and counsel’s microphone during witness testimony during video
proceedings other than when making an objection or responding to an objection; and/or

o offering the client, if available, the option to observe video proceedings from a separate
room.

Guideline 11. Post-Commitment Proceedings When the Client Is Committed

If the court orders the client committed for up to 14 days, then counsel has a continuing
obligation to maintain contact with the client and prepare to represent the client if the State seeks
a 90-day commitment. Such representation shall include consulting with the client to determine
the client’s goals and to develop evidence to present to the court that will support those goals.
Such evidence may include, for example, proposals for less restrictive treatment, housing
alternatives, or an individualized treatment plan appropriate to the client’s needs. Counsel shall,
to the extent the client agrees, argue against all provisions that are unnecessarily restrictive or
unsupported by the record.

If the State seeks a 180-day commitment, then counsel should seek to provide continuity of
representation and to represent the client in the 180-day commitment hearing. If the client is
transferred to another hospital outside the jurisdiction in which counsel works then, when
feasible, counsel shall work to ensure a smooth transition to the new counsel who will represent
the client at the 180-day hearing.

Mental Proceeding Rules (MPR) 2.4 and 3.4 provide that commitment hearings “shall be
proceeded with as in any other civil action.” Counsel should be familiar with Civil Rule (CR)
71(b), which provides “A court appointed attorney may not withdraw without an order of the
court. The client of the withdrawing attorney must be given notice of the motion to withdraw and
the date and place of the motion to be heard.”

The Rules “govern the procedure in the superior court in all suits of a civil nature whether
cognizable as cases at law or equity...”. The limited exceptions to CR 71 are found in CR 81 and
do not, on their face, include civil commitment proceedings.

Guideline 12. Post-Commitment Proceedings When the Client Is Not Committed

If a petition is dismissed or if the court does not order a client committed, then counsel should,
where appropriate, inform the client of social services or direct the client to appropriate hospital
or treatment staff who can assist the client. Such services may include housing and food available
in the community, the existence and location of mental health providers, and the existence of
medical treatment available upon discharge from a hospital.

Guideline 13. Advising the Client about Revisions and Appeals

Counsel shall advise the client of the right to seek revision of a commissioner’s ruling or to
appeal, and the process for each. Counsel shall explain to the client the consequences of any
decision to waive the right to seek revision or to appeal. The decision whether to seek revision or
to appeal belongs to the client. If the client is not able to absorb the information immediately
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following a hearing, then counsel shall consult with the client in person or by phone to explain
the revision or appeal process and the client’s choices.

Counsel shall take the necessary steps to seek revision of a commissioner’s ruling or to perfect an
appeal if the client requests it.

Counsel should consider developing a short advisory sheet to give clients outlining the right to
appeal and deadlines by which an appeal must be filed. The advisory should include information
about how to contact counsel to discuss an appeal and, in appropriate cases, counsel’s
recommendation about whether to appeal. Such an advisory may be helpful when counsel must
immediately appear in another hearing or leave for another hospital to represent another client.

Guideline 14. Perfecting an Appeal

When the client chooses to appeal, counsel shall file a notice of appeal and preserve the client’s
right to appeal, including presenting a motion to proceed in forma pauperis. Counsel shall assist
the client in obtaining appellate representation.

To preserve issues for appeal, counsel should consider proposing findings of fact and conclusions
of law and/or making objections to findings and conclusions proposed by the prosecutor or
entered by the court, and should ensure that counsel’s proposed findings, conclusions, and/or
objections are included in the record.

When the client, at the time that commitment is ordered, is unable to decide whether to appeal,
counsel shall make clear to the client the deadline for filing an appeal, seek a decision from the
client in time to meet the deadline, and be prepared to file the appeal should the client decide to
appeal. If a guardian or person holding a durable power of attorney believes the client should not
pursue an appeal, counsel should advise the court in writing that counsel assumes the client has
the authority to make the decision to appeal and proceed as the client wishes.

Guideline 15. Obligations of Counsel to Appellate Attorney

Counsel should be available to appellate counsel to answer questions and issues regarding the
appeal and provide privileged information and documents requested by appellate counsel, to the
extent authorized by the client.

Guideline 16. Continuity of Representation

Counsel should make every effort to represent the client for the duration of the commitment
process. Even if the client is transferred out of the jurisdiction, CR 71 provides the attorney may
not withdraw without an order from the court.

If counsel is not able to continue to represent the client, then counsel shall work to ensure a

smooth transition to new counsel when possible. Steps to provide a smooth transition shall
include:

e advising the client about the process for the client’s transfer to a different hospital;

62



move the court pursuant to CR 71 for an order allowing counsel to withdraw and
appointment of new counsel;

advise the client how to contact substituted counsel; and

to the extent permitted by the client, providing the substituted counsel with privileged
information and documents counsel received when representing the client.
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Who Can Apply?

Attorneys who have been admitted to practice law
in a U.S. jurisdiction for at least three years and not
more than ten years are eligible to apply.

All applicants must:
Be an active member of the WSBA

» Be nominated by his/her employer, or if self-
employed, by a lawyer with at least 10 years of
practice or a judge.

« Attend and participate in all eight sessions in order
to graduate from the program.

For More Information

DAWN BELL, WLI COORDINATOR
University of Washington School of Law
William H. Gates Hall

Box 353020

Seattle, WA 89195-3020

206.543.2586

belld3@uw.edu

2018 Fellows

Vanessa O. Arno Martinez  Shontrana P. Gates-Wertman
Phillip A. Chu Zainab Hussain

Cynthia F. Delostrinos Cecilia Lopez

Denise Diskin Seth M. Niesen

Sarah R. Elerson Alyson L. Palmer

Jennifer A. Garber Maria D. Velazquez

Advisory Board

WLI FOUNDER CO CHAIRS
Ronald R. Ward Hon. Mary |. Yu
James Williams

OTHER BOARD MEMBERS

WSBA President Victor Lara

Dean Mario L. Barnes Karen Lee

Jeffery Beaver Hon. Lorraine Lee

Hon. Bobbe Bridge (Ret.) Hon. Ricardo S. Martinez
Nicholas Brown Diane M. Meyers

Dean Annette Clark Hon. Raquel Montoya-Lewis
Hon. Mary Fairhurst Kevin O'Rourke

Hon. Steven Gonzalez Frederick (Fred) B. Rivera
Nancy Isserlis Craig A. Sims

Jean Kang Kellye Y. Testy

Zabrina Jenkins

UNIVERSITY OF WASHINGTON
SCHOOL OF LAW

William H. Gates Hall

Box 353020

Seattle, WA 89195-3020

Tel: 206.543.2586 / Fax 206.616.1365
www.law.uw.edu/academics/continuing-education/wli
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