
 

 
 
 

Committee on Professional Ethics 
 

Meeting Minutes 
 

February 9, 2018 
 

The committee met at the offices of the Washington State Bar Association, 1325 4th Avenue, Suite 
600, Seattle, WA 98101. 
 
Members present were Mark Fucile, Tom Andrews, Natalie Cain, Callie Castillo, Lucinda Fernald, 
Colin Folawn (phone), Brooks Holland (phone), and Anne Seidel. Don Curran was excused. Kyle 
Sciuchetti (BOG Liaison) was absent. Also present were Jeanne Marie Clavere (staff liaison), Doug 
Ende, Office of Disciplinary Counsel, and Darlene Neumann, paralegal. 
 
The meeting was called to order at 10:03 a.m.  Mark Fucile chaired in place of Chair Don Curran 
who was excused.   
 

1. Minutes 
 
The minutes were approved.   
 

2. Updates/Announcements 
 

• The staff liaison discussed the policy and procedure for seeking comment from WSBA 
sections and other groups. The information is located in the committee’s Box folder 
under Procedures. 

• The committee received a brief report on the first reading of the proposed amendments 
to the lawyer advertising rules which took place at the January Board of Governors 
(BOG) meeting in Bellingham.  The item is slated for action at the March BOG meeting in 
Olympia.  Members of the CPE lawyer advertising subcommittee plan to attend the 
meeting. 
 

3. Lawyer Advertising Subcommittee  
 
Art Lachman discussed the additional minor changes proposed by the subcommittee following 
the January BOG presentation.  The changes were: 1) delete Comment [7] of proposed RPC 7.3 
regarding prepaid legal plans which the subcommittee found unnecessary and confusing since 
subpart (d) was deleted and Comment [12] added and, 2) add a new exception for nominal 



gifts.  The subcommittee looked at the Virginia’s rule on referral fees and thought Washington 
should also include this exception to assure lawyers that nominal gifts are acceptable and not 
intended as compensation for recommending a lawyer’s services.  
 
The committee unanimously approved the additional changes to proposed RPC 7.3.  Staff will 
forward the CPE supplemental memo to the Board of Governors for their March meeting. 
 

4. Lawyer Mobility Subcommittee  
 
The subcommittee presented a revised draft opinion and commented that the goal was to 
provide guidance to both sides.  The changes included expanded footnotes that clarified 
“principal handling attorney”, limitations on the departing lawyer to take clients when leaving a 
firm, and a reminder of fiduciary law when providing notice to clients.  The subcommittee also 
added a section on the issue of client files and referenced Advisory Opinion 181.  Further 
discussion followed on adding a reference to RPC 1.4 (duty to inform client of lawyer leaving 
firm), and correcting for inconsistencies in the opinion when/if recently proposed changes to 
RPC 7.3 are adopted.  The subcommittee will revise the draft for the next meeting.   
 

5. RPC 4.2 Communication and Government Client  
 
The subcommittee discussed the comments received from section members. The most 
noteworthy comments identified two issues in Rule 4.2: defining “matter” and clarifying “the 
subject of the representation.” The comments also referenced ABA Formal Opinion 97-408. In 
addition to proposing that they clarify the two issues, the subcommittee pointed to the ABA 
opinion and a law journal article1 about revising the no-contact rule as a possible way forward.  
During the discussion, Tom Andrews distributed a draft revised comment [5] that attempted to 
clarify the legal right to communicate on matters authorized by law, and a companion comment 
on when an official is known to be represented by a government lawyer on a specific matter.  
The draft comment also mentioned the issue of blanket general notice by a government lawyer. 
Discussion followed on “authorized by law” and the difficulty in trying to define “matter.”   
 
The committee took a straw vote on whether the subcommittee should draft a proposed 
comment or rule amendment.  No clear majority emerged.  The subcommittee offered instead 
to do research on federal decisions and to gather more information, and possibly create a draft 
comment.  Colin Folawn and Brooks Holland volunteered to join and assist the subcommittee.  
 

6. Retired Lawyer Trust Account  
 
Anne Seidel discussed the meeting with the LLLT Board regarding the LLLT RPC trust account 
rule.  She said the Board indicated it wanted to have additional consultation with Doug Ende on 
the issue.  The subcommittee will report again at the next CPE meeting in April if they have any 
news from the Board. 
 

1 Geoffrey C. Hazard, Jr. & Dana Remus Irwin, Towards a Revised 4.2 No-Contact Rule, 60 Hastings L.J. 797, 848 
(2009) 

                                                           



7. Advisory Opinion 2223 Subcommittee  
 
The subcommittee discussed comments they had received and reported the majority of 
respondents expressed concerns about access to justice and/or held misconceptions about the 
advisory opinion.  The subcommittee noted that not all of the comments were critical of the 
opinion.  The subcommittee discussed their analysis of the family law forms at issue in the 
opinion and believed that some forms (fill-in the blank, check boxes) could be considered not 
the practice of law, while others (e.g., property settlement agreements) were more complex 
and therefore constitute legal practice.  The committee discussed several other related 
concerns: multiple clients and the potential for conflicts, drafting CR 2As and parties filing the 
documents in courts, and the GR 24 (definition of the practice of law) provision that references 
serving in a neutral capacity as a mediator. Discussion followed on options, such as revising the 
existing opinion, creating a companion opinion, or clarifying the practice of law issue.   
 
The consensus of the committee was that the subcommittee should draft a new opinion. 
In addition, the draft should be circulated to the family law and mediation sections for input.  
The committee discussed whether to withdraw Advisory Opinion 2223 in the interim, but 
reached no decision. 
 

8. Quadripartite Subcommittee 
 
The subcommittee presented the revised draft opinion that included three generic scenarios in 
addition to the original inquiry (hospital employed physician). The scenarios were general 
liability, employment discrimination, and professional liability.  The committee suggested the 
opinion might expand on the implications of having multiple clients, the determination of who 
is the client, the role of consent by insureds and involvement of other players, adding an 
introductory paragraph, and moving the threshold question further up, among other 
comments. The subcommittee will return to the committee with another revised draft. 
 

9. CPE Marijuana Advisory Opinion and RPC 1.2 Comment [18]  
 
The chair explained the history and background behind Advisory Opinion 201501 and the 
adoption in 2015 by the Washington Supreme Court of RPC 1.2, Comment [18] allowing lawyers 
to assist clients involved in marijuana enterprises.  Since the predicate for the opinion and the 
comment have changed due to the recent shift in federal enforcement policy, the committee 
discussed what actions it might take relative to the advisory opinion and RPC comment.  The 
committee noted the potential implications for cities and counties that provide services to 
marijuana businesses and law firms which counsel cannabis clients. 
 
The committee formed a subcommittee and suggested it should examine other states’ rules, 
consider a proposal to amend Comment [18], and revising the advisory opinion. Members of 
the subcommittee are: Lucinda (chair), Anne, and Colin.  Doug Ende offered to act as consultant 
to the subcommittee.   
 

10. Discretionary item: Negative Online Reviews 



 
The committee discussed the application of RPC 1.6(b)(5) (self-defense exception) to negative 
online reviews and whether there was a need for another advisory opinion given that there 
were opinions from other states on the subject.  The motion to form a subcommittee on the 
issue failed by a vote of 1-4-2. 
 
The meeting adjourned at 1:14 p.m. 
 


