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Statement: Public Defense Lawyers Should Seek Relief from Excessive Workloads
(Adopted by the WSBA Board of Governors 7/21/2022)

Unmanageable public defense attorney workloads threaten their clients’ right to representation.
Public defense lawyers in Washington face a workload crisis, threatening their clients’ right to
effective representation and the well-being of the lawyers and their staffs. In March 2022 the
Washington Defender Association asked public defenders across the state about their workloads
and needed resources. More than 250 public defenders from 35 counties and numerous cities
across the state responded. Primary reasons for the workload crisis include:

e Inability to recruit and retain sufficient numbers of public defense lawyers to handle the
total workload;!

¢ Inadequate resources, such as support staff, investigators and social workers; and

¢ Inability to resolve cases, particularly the complex cases, in a timely manner in order to
offset new case assignments, in part due to the pandemic.?

Other states have similar challenges. A 2022 American Bar Association (ABA) workload study
found that Oregon has only 31% of the public defense attorneys needed to handle its adult and
juvenile caseloads.3 A similar study in New Mexico found that the state public defender has
only 33% of the attorneys needed to provide reasonably effective assistance of counsel to its
clients.4A preliminary, similar assessment applied to Washington’s current caseload standards
supports the conclusion that Washington only has about one-third of the public defense lawyers
needed.

Washington public defense lawyers have few tools to address unmanageable workloads.

Earlier this year, recognizing that a growing backlog of cases threatened the right to counsel the
Washington State Bar Association (WSBA) Board of Governors issued a Statement on
Workloads noting:

When workload exceeds an attorney’s capacity, then public defense attorneys and offices
can request funding to hire additional attorneys, decline appointment to new cases, and
work with others in the legal system to divert and/or reduce the number of cases in the
system.>

1« awyers copingwith attorney shortage in YakimaCounty”, Yakima Herald Republic, May 6,2022.

2 Washington Office of Public Defense, Defending Clients in the COVID Environment: Survey Results from Private
and Public Defense Counsel (2021).

® American Bar Association, The Oregon Project (2022).

* American Bar Association, The New Mexico Project (2022). The ABA, the National Center for State Courts, and
the Rand Corporationare developingboth a meta study of allthe public defense workload reports in the past eight
yearsand a recommended set of national caseload standards for public defense lawyers. Those standards should be
published this summer.

® Council on Public Defense Statement on Workloads (Adopted by the WSBA Board of Governors 1/13/2022).

< 1325 4thAvenue | Suite 600 | Seattle, WA 98101-2539
/ 800-945-9722 | 206-443-9722 | questions@wsba.org | www.wsba.org



ABA Opinion 06-441makes clear what a lawyer with too many cases must do:
If workload prevents a lawyer from providing competent and diligent representation to
existing clients, she must not accept new clients. If the clients are being assigned through
a court appointment system, the lawyer should request that the court not make any new
appointments.®

Washington defenders and assigned counsel can and should seek relief from excessive
workloads, declining to accept new appointments, working with others to develop and increase
diversion programs, and seeking new or improved resources.

Court-ordered relief is a final option. (A successful example of such court-ordered relief can be
found at Order on Motion to Withdraw, Arizona v. Lopez et. al, Superior Court for the County of
Mohave, December 17, 2007).

Public defense lawyers seeking relief will find supportin WSBA Board of Governor’s
statements addressing workload” . See Advisory Ethics Opinion 1713 (1997):

If the problem with complyingthe RPC 1.2, 1.3, and 1.4 is the volume of cases the
attorney accepts, then such cases should be declined. ...If the attorney cannot comply
with RPC 1.2, then the attorney should not take the case. See ABA Committee on Ethics
and Professional Responsibility and Formal Opinion 347 (1981).

See also, the ABA Eight Guidelines of Public Defense Related to Excessive Workloads,8 and
Washington Supreme Court rules implementing Standards for Indigent Defense. The Court’s
Standards specifically provide: “Neither defender organizations, county offices, contract
attorneys, nor assigned counsel should accept workloads that, by reason of their excessive size,
interfere with the rendering of quality representation.” Standard 3.3 provides that when a public
defender’s workload becomes more difficult or time-consuming, per-attorney caseloads should
be reduced. 10

® American Bar Association, Formal Opinion 06-441 Ethical Obligations of Lawyers Who Represent Indigent
Criminal Defendants When Excessive Caseloads Interfere With Competent and Diligent Representation, May 13,
2006. Seealso, Oregon State Bar Association, Formal Opinion No 2007-178 Competenceand Diligence: Excessive
Workloads of Indigent Defense Providers and American Council of Chief Defenders Statementon Caseloads and
Workloads (2007), including, atp. 2: “Excessive public defender caseloads and workloads threaten the ability of
even the most dedicated lawyers to provide effective representation to their clients.” Introduction.

’ See, in additionto Statement on Workloads, supra fn. 5, Two Council on Public Defense Advisory Notices
Approvedby the WSBA Board of Governors September 18,2020 and May 21,2021, respectively: Implementation
of the Standards for Indigent Defense During the Coronavirus Emergency and Response to the Emergency Caused
by Pandemic Driven Increased Public Defender Caseloads. The Responsedocument includes an Appendix with
options for attorneys with excessive workloads.

8 ABA Eight Guidelines of Public Defense Related to Excessive Workloads (2009).

® CrR 3.1 Stds, Standard 3.2.

19 The Washington Supreme Courthas emphasized the importance of complying with workload standards. Statev.
Graham, 194 Wn.2d 965,968,970 (2019).
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https://www.mohavecourts.com/news/motion%20to%20withdraw.pdf
https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def_ethics_opinion_defender_caseloads_06_441.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def_ethics_opinion_defender_caseloads_06_441.authcheckdam.pdf
http://www.osbar.org/_docs/ethics/2007-178.pdf#xml=http://www.osbar.org/sitesearch/searchengine.asp?cmd=pdfhits&DocId=177&Index=C%3a%5cSearchData%5cOSB%2dEthics&HitCount=30&hits=b+c+d0+fc+123+2db+402+404+410+431+43e+459+4c1+4f3+582+5e4+634+647+662+673+674+737+766+768+782+906+938+9d2+9db+9dc+&hc=105&req=excessive+workloads
http://www.osbar.org/_docs/ethics/2007-178.pdf#xml=http://www.osbar.org/sitesearch/searchengine.asp?cmd=pdfhits&DocId=177&Index=C%3a%5cSearchData%5cOSB%2dEthics&HitCount=30&hits=b+c+d0+fc+123+2db+402+404+410+431+43e+459+4c1+4f3+582+5e4+634+647+662+673+674+737+766+768+782+906+938+9d2+9db+9dc+&hc=105&req=excessive+workloads
https://jjie.org/wp-content/uploads/2018/08/ls_sclaid_def_train_caseloads_standards_ethics_opinions_combined.authcheckdam.pdf
https://jjie.org/wp-content/uploads/2018/08/ls_sclaid_def_train_caseloads_standards_ethics_opinions_combined.authcheckdam.pdf
https://www.wsba.org/docs/default-source/legal-community/committees/council-on-public-defense/covid-standards-workload-statement-9-24-2020.pdf?sfvrsn=ae880bf1_2
https://www.wsba.org/docs/default-source/legal-community/committees/council-on-public-defense/covid-standards-workload-statement-9-24-2020.pdf?sfvrsn=ae880bf1_2
https://www.wsba.org/docs/default-source/legal-community/committees/council-on-public-defense/2021-5-25-responding-to-the-emergency-caused-by-pandemic-driven-increased-public-defense-workloads.pdf?sfvrsn=950e14f1_2
https://www.wsba.org/docs/default-source/legal-community/committees/council-on-public-defense/2021-5-25-responding-to-the-emergency-caused-by-pandemic-driven-increased-public-defense-workloads.pdf?sfvrsn=950e14f1_2
https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def_eight_guidelines_of_public_defense.pdf
https://www.courts.wa.gov/court_rules/pdf/CrR/SUP_CrR_03_01_Standards.pdf
https://advance.lexis.com/documentpage?pdmfid=1000516&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XSJ-95X1-F4W2-62V2-00008-00&pdcontentcomponentid=506039&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=vs5_k&earg=sr1&prid=b034e34f-c6d2-4f08-b7e7-e91aa428e591&crid=d4fdc561-c0f3-4cb3-901c-3a358bf50f5d
https://advance.lexis.com/documentpage?pdmfid=1000516&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XSJ-95X1-F4W2-62V2-00008-00&pdcontentcomponentid=506039&config=00JABhZjY0ZmI3Ny04MzkwLTRlMzAtYjllNC03MzdlOTgyYTY2MDEKAFBvZENhdGFsb2eA00v3ycmKG7ve38pfdpvF&ecomp=vs5_k&earg=sr1&prid=b034e34f-c6d2-4f08-b7e7-e91aa428e591&crid=d4fdc561-c0f3-4cb3-901c-3a358bf50f5d

The American Bar Association president has made it clear that:
... ABA policy and well-established legal principles support public defenders in
assertively seeking relief from excessive workloads. Courts, in turn, should provide relief
when excessive caseloads threaten to lead to representation lacking in quality or to the
breach of professional obligations. To do otherwise, not only harms individual defendants
but our entire justice system. 11 Emphasis added.

11 ABA SCLAID finds resource deficiencies in its workload study of New Mexico publicdefense system, January 14,
2022.
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https://www.americanbar.org/news/abanews/aba-news-archives/2022/01/aba-sclaid-finds-deficiencies-in-its-workload-study-of-new-mexic/

