THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE PROPOSED
AMENDMENTS TO DEATH PENALTY RELATED
COURT RULES: CrR 3.1 STDS—STANDARDS
FOR INDIGENT DEFENSE, CrR 3.2—RELEASE
OF ACCUSED, CrR 3.4(b)—PRESENCE OF THE
DEFENDANT, CrR 6.1(b)—TRIAL BY JURY OR
BY THE COURT, CrR 6.4(e)(1)—CHALLENGES.
CrRLJ 2.2(c)—WARRANT OF ARREST OR
SUMMONS UPON COMPLAINT, CrRLJ 3.1
STDS—STANDARDS FOR INDIGENT DEFENSE,
JuCR 9.2 STDS—STANDARDS FOR INDIGENT
DEFENSE, CR 80(b) COURT REPORTERS, RAP
42—DIRECT REVIEW OF SUPERIOR COURT
DECISION BY SUPREME COURT, RAP 12.5(c)—
MANDATE, RAP 16.1(hy—PROCEEDINGS TO
WHICH TITLE APPLIES, RAP 16.3(c)—
PERSONAL RESTRAINT PETITION—
GENERALLY, RAP 16.5(b)—PERSONAL
RESTRAINT PETITION—WHERE TO SEEK
RELIEF, RAP 16.19—PREPARATION OF REPORT
OF PROCEEDINGS IN CAPITAL CASES, RAP
16.20—TRANSMITTAL OF JURY
QUESTIONNAIRES AND CLERK'S PAPERS

IN CAPITAL CASES, RAP 16.21—CLERK'S
CONFERENCE IN CAPITAL CASES, RAP 16.22—
FILING OF BRIEFS IN CAPITAL CASES, RAP
16.23—ORAL ARGUMENT ON APPEAL IN
CAPITAL CASES, RAP 16.24—STAY OF
EXECUTION IN CAPITAL CASES, RAP 16.25—
APPOINTMENT OF COUNSEL ON PERSONAL
RESTRAINT PETITION IN CAPITAL CASES, RAP
16.26—PERSONAL RESTRAINT PETITIONS IN
CAPITAL CASES—DISCOVERY, RAP 16.27—
PERSONAL RESTRAINT PETITION IN CAPITAL
CASES—INVESTIGATIVE, EXPERT, AND
OTHER SERVICES, SPRC 1—SCOPE OF RULES,
SPRC 2—APPOINTMENT OF COUNSEL, SPRC
3—COURT REPORTERS: FILING OF NOTES,
SPRC 4 - DISCOVERY—SPECIAL SENTENCING
PROCEEDING, SPRC 5—MENTAL
EXAMINATION OF DEFENDANT, SPRC 6—
PROPORTIONALITY QUESTIONNAIRES, SPRC
7—DESTRUCTION OF RECORDS, EXHIBITS,
AND STENOGRAPHIC NOTES
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ORDER

IN THE MATTER OF THE PROPOSED AMENDMENTS TO DEATH PENALTY RELATED
COURT RULES

The Washington State Supreme Court, having recommended the expeditious adoption of
the proposed amendments to CrR 3.1 STDs—Standards for Indigent Defense, CtR 3.2—Release
of Accused, CrR 3.4(b)—Presence of the Defendant, CtrR 6.1(b)—Trial by Jury or by the Court,
CrR 6.4(e)(1)—Challenges, CrRLJ 2.2(c)—Warrant of Arrest or Summons Upon Complaint,
CrRLJ 3.1 STDs—Standards for Indigent Defense, JuCR 9.2 STDs—Standards for Indigent
Defense, CR 80(b) Court Reporters, RAP 4.2—Direct Review of Superior Court Decision by
Supreme Court, RAP 12.5(c)—Mandate, RAP 16.1(h)—Proceedings to Which Title Applies,
RAP 16.3(c)—Personal Restraint Petition—Generally, RAP 16.5(b)—Personal Restraint
Petition—Where to Seek Relief, RAP 16.19—Preparation of Report of Proceedings ig Capital
Cases, RAP 16.20—Transmittal of Jury Questionnaires and Clerk's Pa.lpers in Capital Cases,
RAP 16.21—Clerk's Conference in Capital Cases, RAP 16.22—Filing of Briefs in Capital Cases,
RAP 16.23—Oral Argument on Appeal in Capital Cases, RAP 16.24—Stay of Execution in
Capital Cases, RAP 16.25—Appointment of Counsel on Personal Restraint Petition in Capital
Cases, RAP 16.26—Personal Restraint Petitions in Capital Cases—Discovery, RAP 16.27—
Personal Restraint Petition in Capital Cases—Investigative, Expert, and Other Services, SPRC
1—Scope of Rules, SPRC 2—Appointment of Counsel, SPRC 3—Court Reporters: Filing of
Notes, SPRC 4 - Discovery—Special Sentencing Proceeding, SPRC 5—Mental Examination of
Defendant, SPRC 6—Proportionality Questionnaires, SPRC 7—Destruction of Records,
Exhibits, and Stenographic Notes, and the Court having approved the suggested amendments for

publication;
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ORDER

IN THE MATTER OF THE PROPOSED AMENDMENTS TO DEATH PENALTY RELATED
COURT RULES

Now, therefore, it is hereby

ORDERED:

(a) That pursuant to the provisions of GR 9(g), the suggested amendments as attached
hereto are to be published for comment in the Washington Reports, Washington Register.
Washington State Bar Association and Administrative Office of the Court's websites in January
2020.

(b) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(c) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than April 30, 2020. Comments may be sent to the following

addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or supreme(@courts.wa.gov.

Comments submitted by e-mail message must be limited to 1500 words.

” W
DATED at Olympia, Washington this @ day of November, 2019.

For the Court

CHIEF JUSTICE |

—~F i st C(% :



GR 9 COVER SHEET

Suggested Changes to the
Superior Court Criminal Rules (CrRs), Superior Court Civil Rule (CR), Courts of

Limited Jurisdiction Criminal Rules (CrRLJs), Rules on Appellate Procedure,
Special Proceeding Rules —Criminal (SPRCs), and Juvenile Court Rule (JUCR)
Submitted by Washington State Supreme Court

A. Name of Proponent: Washington State Supreme Court
B. Spokesperson: Chief Justice Mary E. Fairhurst
C. Purpose: The purpose of these rule amendments is to

conform with the court’s holding in State v. Gregory, 192 Wn.2d 1, 427 P.3d 621
(2018) which held that the death penalty is unconstitutional as currently
administered.

CrR 3.1 STDS - Standards for Indigent Defense

Standard 3.4 - Removes reference to death penalty caseload limit

Standard 14.2 — Removes reference to death penalty representation, SPRC 2 and re-
numbers the rest of the standard.

Standard 14.3 — Removes reference to requirements for attorneys who handling a death
penalty appeal.

CrR 3.2 - RELEASE OF THE ACCUSED
Removes the reference to release in capital cases and re-numbers the remainder of the
rule.

CrR 3.4(b) - PRESENCE OF THE DEFENDANT
Removes the reference to death penalty prosecutions.

CrR 6.1(b) - TRIAL BY JURY OR BY THE COURT
Removes the reference to the distinction between capital and noncapital cases in the
number of jurors subsection.

CrR 6.4(e)(1) - CHALLENGES
Removes reference to prosecutions for capital cases in peremptory challenges
subsection.

CrRLJ 2.2(c) - WARRANT OF ARREST OR SUMMONS UPON COMPLAINT
Removes reference to capital offense in the requisites of a warrant subsection.



CrRLJ 3.1 STDS - Standards for Indigent Defense

Standard 3.4 - Removes reference to death penalty caseload limit

Standard 14.2 — Removes reference to death penalty representation, SPRC 2 and re-
numbers the rest of the standard.

Standard 14.3 — Removes reference to requirements for attorneys who handling a death
penalty appeal.

JUCR 9.2 STDS - Standards for Indigent Defense

Standard 3.4 - Removes reference to death penalty caseload limit

Standard 14.2 — Removes reference to death penalty representation, SPRC 2 and re-

. numbers the rest of the standard.

Standard 14.3 — Removes reference to requirements for attorneys who handling a death
penalty appeal. '

CR 80(b) Court Reporters
Removes reference to SPRC 3 regarding capital cases.

RAP 4.2 - DIRECT REVIEW OF SUPERIOR COURT DECISION BY SUPREME
COURT
Removes subsection (6) which refers to death penalty cases.

RAP 12.5(c) - MANDATE
Removes language that refers to cases in which the death penalty is to be imposed and
removes subsection (3).

RAP 16.1(h) - PROCEEDINGS TO WHICH TITLE APPLIES
Removes cross-reference to RAP 16.19 — 16.27 which apply to capital cases.

RAP 16.3(c) - PERSONAL RESTRAINT PETITION - GENERALLY
Removes references to jurisdiction of personal restraint proceedings in death penalty
cases.

RAP 16.5(b) - PERSONAL RESTRAINT PETITION-WHERE TO SEEK RELIEF
Removes filing requirement of personal restraint petition in the Supreme Court in death
penalty cases and renumbers the remainder of the rule.

The following RAPs are removed in their entirety because they deal only with
procedures to be followed on appeal in death penalty cases.

RAP 16.19 — PREPARATION OF REPORT OF PROCEEDINGS IN CAPITAL CASES

RAP 16.20 - TRANSMITTAL OF JURY QUESTIONNAIRES AND CLERK’S PAPERS
IN CAPITAL CASES

RAP 16.21 — CLERK’S CONFERENCE IN CAPITAL CASESD



RAP 16.22 - FILING OF BRIEFS IN CAPITAL CASE
RAP 16.23 — ORAL ARGUMENT ON APPEAL IN CAPITAL CASES
RAP 16.24 — STAY OF EXECUTION IN CAPITAL CASES

RAP 16.25 — APPOINTMENT OF COUNSEL ON PERSONAL RESTRAINT PETITION
IN CAPITAL CASES

RAP 16.26 - PERSONAL RESTRAINT PETITIONS IN CAPITAL CASES -
DISCOVERY

RAP 16.27 - PERSONAL RESTRAINT PETITION IN CAPITAL CASES -
INVESTIGATIVE, EXPERT, AND OTHER SERVICES

The following SRPCs are removed in their entirety because they deal only with
special procedures to be followed on appeal in death penalty cases.

SPRC 1 - SCOPE OF RULES

SPRC 2 - APPOINTMENT OF COUNSEL

SPRC 3 - COURT REPORTERS: FILING OF NOTES

SPRC 4 - DISCOVERY - SPECIAL SENTENCING PROCEEDING

SPRC 5 - MENTAL EXAMINATION OF DEFENDANT

SPRC 6 - PROPRITIONALITY QUESTIONNAIRES

SPRC 7 - DESTRUCTION OF RECORDS, EXHIBITS, AND STENOGRAPHIC NOTES
D. Hearing: No hearing is requested.

E. Expedited Consideration: Expedited consideration is being requested.




CrR 3.1
STANDARDS FOR INDIGENT DEFINSE

Preamble [Unchanged.]
Standard 1 — 2 [Unchanged.]
Standard 3. Caseload Limits and Types of Cases
Standard 3.1 — 3.3 [Unchanged.]
~ Standard 3.4. Caseload Limits. The caseload of a full-time public defense attorney or
assigned counsel should not exceed the following:
150 felonies per attorney per year; or

300 misdemeanor cases per attorney per year or, in jurisdictions that have not adopted a
numerical case weighting system as described in this standard, 400 cases per year; or

250 juvenile offender cases per attorney per year; or
80 open juvenile' dependency cases per attorney; or

250 civil commitment cases per attorney per year; or

36 appeals to an appellate court hearing a case on the record and briefs per attorney per
year. (The 36 standard assumes experienced appellate attorneys handling cases with transcripts
of an average length of 350 pages. If attorneys do not have significant appellate experience ‘
and/or the average transcript length is greater than 350 pages, the caseload should be accordingly
reduced.)

- Full-time rule 9 interns who have not graduated from law school may not have caseloads
that exceed twenty-five percent (25%) of the caseload limits established for full-time attorneys.

In public defeénse systems in which attorneys are assigned to represent groups of clients at
first appearance or arraignment calendars without an expectation of further or continuing .
representation for cases that are not resolved at the time (except by dismissal) in addition to
individual case assignments, the attorneys’ maximum caseloads should be reduced
proportionally recognizing that preparing for and appearing at such calendars requires additional
attorney time. This provision applies both to systems that employ case weighting and those that
do not.



Resolutions of cases by pleas of guilty to criminal charges on a first appearance or
arraignment docket are presumed to be rare occurrences requiring careful evaluation of the
evidence and the law, as well as thorough communication with clients, and must be counted as
one case. This provision applies both to systems that employ case weighting and those that do
not.

In public defense systems in which attorneys are assigned to represent groups of clients in
routine review hearing calendars in which there is no potential for the imposition of sanctions,
the attorneys’ maximum caseloads should be reduced proportionally by the amount of time they
spend preparing for and appearing at such calendars. This provision applies whether or not the
public defense system uses case weighting. )

Standard 3.5. [Unchanged.]

Standard 3.6. Case Weighting Examples. The following are some examples of situations
where case weighting might result in representations being weighted as more or less than one
case. The listing of specific examples is not intended to suggest or imply that representations in
such situations should or must be weighted at more or less than one case, only that they may be,
if established by an appropriately adopted case weighting system.

A. - B. [Unchanged.]

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuNCTION Defense Function std. 4-1.2 (3d ed. 1993)

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES std. 5-4.3 (3d ed.
1992) :

COUNSEL-IN-DEATHPENALTY-CASES (rev—ed-2003)

ABA Comm. on Ethics & Prof’] Responsibility, Formal Op. 06-441 (2006) (Ethical
Obligations of Lawyers Who Represent Indigent Criminal Defendants When Excessive
Caseloads Interfere With Competent and Diligent Representation)

Am. Council of Chief Defenders, Statement on Caseloads and Workloads (Aug. 24, 2007)

ABA House of Delegates, Eight Guidelines of Public Defense Related to Excessive
Caseloads (Aug. 2009)

TASK FORCE ON COURTS, NAT’L ADVISORY COMM’N ON CRIMINAL STANDARDS & GOALS,
COURTS std. 13.12 (1973)

MOoDEL CODE OF PROF’L RESPONSIBILITY DR 6-101.

ABA House of Delegates, The Ten Principles of a Public Defense Delivery System (Feb.
2002)

ABA House of Delegates, Standards of Practice for Lawyers Who Represent Children in
Abuse and Neglect Cases (Feb. 1996)

Nat’l Legal Aid & Defender Ass’n, Am. Council of Chief Defenders, Ethical Opinion 03-
01 (2003).

Nat’l Legal Aid & Defender Ass’n, Standards for Defender Services std. IV-1 (1976)

\

\



Nat’l Legal Aid & Defender Ass’n, Model Contract for Public Defense Services (2000)

Nat’l Ass’n of Counsel for Children, NACC Recommendations for Representation of
Children in Abuse and Neglect Cases (2001)

Seattle Ordinance 121501 (June 14, 2004)

Indigent Defense Servs. Task Force, Seattle-King County Bar Ass’n, Guidelines for
Accreditation of Defender Agencies Guideline 1 (1982)

Wash. State Office of Pub. Defense, Parents Representation Program Standards of
Representation (2009)
\ BUREAU OF JUDICIAL ASSISTANCE, U.S. DEP’T OF JUSTICE, INDIGENT DEFENSE SERIES NO.

4, KEEPING DEFENDER WORKLOADS MANAGEABLE (2001) (NCJ 185632)

Standard 4 — 13 [Unchanged.] Resp'onsibility of Expert Witnesses

Standard 14. Qualifications of Attornéys

Standard 14.1. [Unchanged.]

\
Standard 14.2. Attorneys' qualifications according to severity or type of case':

A. (Reserved.) Dea

vii—Meet-the requirements-of SPRC2.?

1 Attorneys working toward qualification for a particular category of cases under this standard may associate with lead counsel
who is qualified under this standard for that category of cases.

2

SPRC2
APPORNTMENT-OF COUNSEL



B. — P. [Unchanged.]

Standard 14.3. Appellate Representation. Each attorney who is counsel for a case on

appeal to the Washington Supreme Court or to the Washington Court of Appeals shall meet the
following requirements:

A. The minimum requirements as outlined in Section 1; and

B. Either:

i. has filed a brief with the Washington Supreme Court or any Washington Court of
Appeals in at least one criminal case within the past two years; or

ii. has equivalent appellate experience, including filing appellate briefs in other
jurisdictions, at least one year as an appellate court or federal court clerk, extensive trial
level briefing, or other comparable work.

RALJ Misdemeanor Appeals to Superior Court: Each attorney who is counsel alone for a
case on appeal to the Superior Court from a court of limited jurisdiction should meet the
minimum requirements as outlined in Section 1, and have had significant training or experience
in either criminal appeals, criminal motions practice, extensive trial level briefing, clerking for an

appellate judge, or assisting a more experienced attorney in preparing and arguing a RALJ
appeal.




~ Standards 15-18 [Unchanged.]

CERTIFICATION OF COMPLIANCE [Unchanged.]
" For criminal and juvenile offender cases, a signed Certification of Compliance with
Applicable Standards must be filed by an appointed attorney by separate written certification on

a quarterly basis in each court in which the attorney has been appointed as counsel.

SEPARATE CERTIFICATION FORM {Unchanged.]



CrR 3.2
RELEASE OF ACCUSED

If the court does not find, or a court has not previously found, probable cause, the accused
shall be released without conditions.

(a) Presumption of Release-inNoneapital-Cases.
Any person;-other-than-a-persen-charged-with-a-eapital-offense, shall at the preliminary
appearance or reappearance pursuant to rule 3.2.1 or CrRLJ 3.2.1 be ordered released on the

accused's personal recognizance pending trial unless:

(1)-(2) [Unchanged.]

(b) -(f) [Unchanged.]

(gh) Release After Finding or Plea of Guilty. After a person has been found or pleaded
guilty, and subject to RCW 9.95.062, 9.95.064, 10.64.025, and 10.64.027, the court may revoke,
modify, or suspend the terms of release and/or bail previously ordered.

(hi) Order for Release. A court authorizing the release of the accused under this rule shall
issue an appropriate order containing a statement of the conditions imposed, if any, shall inform
the accused of the penalties applicable to violations of the conditions imposed, if any, shall
inform the accused of the-penalties applicable to violations of the conditions of the accused's
release and shall advise the accused that a warrant for the accused's arrest may be issued upon
any such violation. . -

4

(i) Review of Conditions.
(1) - (2) [Unchanged.]

_ ‘ » -
(jk) Amendment or Revocation of Order.
(1) - (2) [Unchanged.]
(kD) Arrest for Violation of Conditions.

(1) - (2) [Unchanged.]



(Im) Evidence. Information stated in, or offered in connection with, any order entered
pursuant to this rule need not conform to the rules pertaining to the admissibility of evidence in a
court of law.

(mn) Forfeiture. Nothing contained in this rule shall be construed to prevent the
disposition of any case or class of cases by forfeiture of collateral security where such
disposition is authorized by the court.

_(ne) Accused Released on Recognizance or Bail--Absence--Forfeiture. If the accused
has been released on the accused's own recognizance, on bail, or has deposited money instead
thereof, and does not appear when the accused's personal appearance is necessary or violated
conditions of release, the court, in addition to the forfeiture of the recognizance, or of the money
deposited, may direct the clerk to issue a bench warrant for the accused's arrest.

Comment [Unchanged.]



CrR 34
PRESENCE OF THE DEFENDANT

(a) [Unchanged.]

(b) Effect of Voluntary Absence. Ixprosecutions-for-effenses-notpunishableby-death;

tThe defendant’s voluntary absence after the trial has commenced in his presence shall not
prevent continuing the trial to and including the return of the verdict. A corporation may appear
by counsel for all purposes. In prosecutions for offenses punishable by fine only, the court, with
the written consent of the defendant, may permit arraignment, plea, trial and imposition of
sentence in the defendant's absence.

~ (¢) — (e) [Unchanged.]

Comment [Unchanged.]



~ CrR6.1
TRIAL BY JURY OR BY THE COURT \

(a) [Unchanged.]

(b) Number of Jurors. Unless otherwise provided by these rules, the number of persons
serving on a jury shall be 12, not including alternates. If prior to trial en-a-nencapital-case all
defendants so elect, the case shall be tried by a jury of not less than six, or by the court.

(c) - (d) [Unchanged.]

Comment [Unchanged.]



CrR64 - ‘
CHALLENGES

(a) - (d) [Unchanged.] -

(e) Peremptory Challenges.

(1) Peremptory Challenges Defined. A peremptory challenge is an obj ectlon to a juror for
which there is no reason g1ven but upon Wthh the court shall exclude the j Juror Iﬂ—pfeseeuﬁeﬂs—

prosecutlon for offenses pumshable by 1mpr1sonment in the state Department of Correctlons 6
jurors each; in all other prosecutions, 3 jurors each. When several defendants are on trial
together, each defendant shall be entitled to one challenge in addition to the number of
challenges provided above, with discretion in the trial judge to afford the prosecution such
additional challenges as circumstances warrant.

2) [Unehanged.]

Comment [Unchanged.] \



CrRLJ 2.2
WARRANT OF ARREST OR SUMMONS
UPON COMPLAINT

(a) — (b) [Unchanged.] §

(¢) Requisites of a Warrant. The warrant shall be in writing and in the name of the
charging jurisdiction, ‘shall be signed by the judge or clerk with the title of that office, and shall
state the date when issued. It shall specify the name of the defendant, or if his or her name is
unknown, any name or description by which he or she can be identified with reasonable certainty.
"The warrant shall specify the offense charged against the defendant and that the court has found
that probable cause exists to believe the defendant has committed the offense charged and shall
command the defendant be arrested and brought forthwith before the court issuing the warrant. ¥

the-offense-isnot-a-capital-offense;tThe court shall set forth in the order for the warrant, bail -

and/or other conditions of release.

(d) - (g) [Unchanged.]



CrRLJ 3.1
STANDARDS FOR INDIGENT DEFINSE

Preamble [Unéhanged.]
Standard 1 - 2 [Unchanged.]

Standard 3. Caseload Limits and Types of Cases

Standard 3.1 — 3.3 [Unchanged.]

Standard 3.4. Caseload Limits. The éaseload of a full-time public defénse attorney or
assigned counsel shopld not exceed the following:

150 felonies per attorney pér year; or

300 misdemeanor cases per attorney per year or, in jurisdictions that have not adopted a
numerical case weighting system as described in this standard, 400 cases per year; or

250 juvenile offender cases per attorney per year; or
80 open juvenile dependency cases per attorney; or

250 civil commitment cases per attorney per year; or

36 appeals to an appellate court hearing a case on the record and briefs per attorney per
year. (The 36 standard assumes experienced appellate attorneys handling cases with transcripts.
of an average length of 350 pages. If attorneys do not have significant appellate experience -
and/or the average transcript length is greater than 350 pages, the caseload should be accordingly
reduced.)

Full-time rule 9 interns who have not graduated from law school may not have caseloads
that exceed twenty-five percent (25%) of the caseload limits established for full-time attorneys.

In public defense systems in which attorneys are assigned to represent groups of clients at
first appearance or arraignment calendars without an expectation of further or continuing
representation for cases that are not resolved at the time (except by dismissal) in addition to
individual case assignments, the attorneys’ maximum caseloads should be reduced
proportionally recognizing that preparing for and appearing at such calendars requires additional
attorney time. This provision applies both to systems that employ case weighting and those that
do not. ‘



Resolutions of cases by pleas of guilty to criminal charges on a first appearance or
arraignment docket are presumed to be rare occurrences requiring careful evaluation of the
evidence and the law, as well as thorough communication with clients, and must be counted as
one case. This provision applies both to systems that employ case weighting and those that do
not.

In public defense systems in which attorneys are assigned to represent groups of clients in
routine review hearing calendars in which there is no potential for the imposition of sanctions,
the attorneys’ maximum caseloads should be reduced proportionally by the amount of time they
spend preparing for and appearing at such calendars. This provision applies whether or not the
public defense system uses case weighting.

Standard 3.5. [Unchanged.]

Standard 3.6. Case Weighting Examples. The following are some examples of situations
where case weighting might result in representations being weighted as more or less than one
case. The listing of specific examples is not intended to suggest or imply that representations in
such situations should or must be weighted at more or less than one case, only that they may be,
if established by an appropriately adopted case weighting system.

A. - B. [Unchanged.]

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuNcTION Defense Function std. 4-1.2 (3d ed. 1993)

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES std. 5-4.3 (3d ed.
1992)

COUNSELIN-DEATH PENALTY-CASES (rev-—ed2003)

ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 06-441 (2006) (Ethical
Obligations of Lawyers Who Represent Indigent Criminal Defendants When Excessive
Caseloads Interfere With Competent and Diligent Representation)

Am. Council of Chief Defenders, Statement on Caseloads and Workloads (Aug. 24, 2007)

ABA House of Delegates, Eight Guidelines of Public Defense Related to Excessive
Caseloads (Aug. 2009)

TASK FORCE ON COURTS, NAT’L ADVISORY COMM’N ON CRIMINAL STANDARDS & GOALS,
COURTS std. 13.12 (1973)

MODEL CODE OF PROF’L RESPONSIBILITY DR 6-101.

ABA House of Delegates, The Ten Principles of a Public Defense Delivery System (Feb.
2002)

ABA House of Delegates, Standards of Practice for Lawyers Who Represent Children in
Abuse and Neglect Cases (Feb..1996)

Nat’l Legal Aid & Defender Ass’n, Am. Council of Chief Defenders, Ethical Opinion 03-
01 (2003). '

Nat’l Legal Aid & Defender Ass’n, Standards for Defender Services std. IV-1 (1976)



Nat’l Legal Aid & Defender Ass’n, Model Contract for Public Defense Services (2000)

Nat’l Ass’n of Counsel for Children, NACC Recommendations for Representation of
Children in Abuse and Neglect Cases (2001)

Seattle Ordinance 121501 (June 14, 2004)

Indigent Defense Servs. Task Force, Seattle-King County Bar Ass’n, Guidelines for
Accreditation of Defender Agencies Guideline 1 (1982)

Wash. State Office of Pub. Defense, Parents Representation Program Standards of
Representation (2009)

BUREAU OF JUDICIAL ASSISTANCE, U.S. DEP’T OF JUSTICE, INDIGENT DEFENSE SERIES NO.
4, KEEPING DEFENDER WORKLOADS MANAGEABLE (2001) (NCJ.185632)

Standard 4 — 13 [Unchanged.] Responsibﬂity of Expert Witnesses

Standard 14. Qualifications of Attorneys

Standard 14.1. [Unchanged.]

Standard 14.2. Attorneys' qualifications according to severity or type of case':

1 Attorneys working toward qualification for a particular category of cases under this standard may associate with lead counsel
who is qualified under this standard for that category of cases.

2

SPRC2
APPORNFMENT OF COUNSEL



B. - P. [Unchanged.]

Standard 14.3. Appellate Representation. Each attorney who is counsel for a case on

appeal to the Washington Supreme Court or to the Washington Court of Appeals shall meet the
following requirements:

A. The minimum requirements as outlined in Section 1; and

B. Either:

i. has filed a brief with the Washington Supreme Court or any Washington Court of
Appeals in at least one criminal case within the past two years; or

ii. has equivalent appellate experience, including filing appellate briefs in other
jurisdictions, at least one year as an appellate court or federal court clerk, extensive trial
level briefing, or other comparable work.

RALJ Misdemeanor Appeals to Superior Court: Each attorney who is counsel alone for a
case on appeal to the Superior Court from a court of limited jurisdiction should meet the
minimum requirements as outlined in Section 1, and have had significant training or experience
in either criminal appeals, criminal motions practice, extensive trial level briefing, clerking for an

appellate judge, or assisting a more experienced attorney in prepanng and arguing a RALJ
. appeal.




Standards 15-18 [Unchanged.]

CERTIFICATION OF COMPLIANCE [Unchanged.]
For criminal and juvenile offender cases, a signed Certification of Compliance with
Applicable Standards must be filed by an appointed attorney by separate written certification on

a quarterly basis in each court in which the attorney has been appointed as counsel.

SEPARATE CERTIFICATION FORM [Unchanged.]



JuCR 9.2
STANDARDS FOR INDIGENT DEFENSE

Preamble [Unchanged.]
Standard 1 — 2 [Unchanged.]
Standard 3. Caseload Limits and Types of Cases

Standard 3.1 — 3.3 [Unchanged.]

Standard 3.4. Caseload Limits. The caseload of a full-time public defense attorney or
assigned counsel should not exceed the following:

150 felonies per attorney per year; or

300 misdemeanor cases per attorney per year or, in jurisdictions that have not adopted a
numerical case weighting system as described in this standard, 400 cases per year; or

250 juvenile offender cases per attorney per year; or
80 open juvenile dependency cases per attorney; or
250 civil commitment cases per attorney per year; or

l-active-death-penalty-trial-court-case-at-a-tine-plhus-a limited number-of nen-death-penalty
cases-compatible-with-the-time-demand-of the-death-penalty-case-and-consistent-with-the
professional-requirements-of-standard-3-2:-or

36 appeals to an appellate court hearing a case on the record and briefs per attorney per
year. (The 36 standard assumes experienced appellate attorneys handling cases with transcripts
of an average length of 350 pages. If attorneys do not have significant appellate experience
and/or the average transcript length is greater than 350 pages, the caseload should be accordingly
reduced.)

Full-time rule 9 interns who have not graduated from law school may not have caseloads
that exceed twenty-five percent (25%) of the caseload limits established for full-time attorneys.

In public defense systems in which attorneys are assigned to represent groups of clients at
first appearance or arraignment calendars without an expectation of further or continuing
representation for cases that are not resolved at the time (except by dismissal) in addition to
individual case assignments, the attorneys’ maximum caseloads should be reduced
proportionally recognizing that preparing for and appearing at such calendars requires additional
attorney time. This provision applies both to systems that employ case weighting and those that
do not.



Resolutions of cases by pleas of guilty to criminal charges on a first appearance or
arraignment docket are presumed to be rare occurrences requiring careful evaluation of the
evidence and the law, as well as thorough communication with clients, and must be counted as
one case. This provision applies both to systems that employ case weighting and those that do
not. '

In public defense systems in which attorneys are assigned to represent groups of clients in
routine review hearing calendars in which there is no potential for the imposition of sanctions,
the attorneys’ maximum caseloads should be reduced proportionally by the amount of time they
spend preparing for and appearing at such calendars. This provision applies whether or not the
public defense system uses case weighting.

Standard 3.5. [Unchanged.]

Standard 3.6. Case Weighting Examples. The following are some examples of situations
where case weighting might result in representations being weighted as more or less than one
case. The listing of specific examples is not intended to suggest or imply that representations in
such situations should or must be weighted at more or less than one case, only that they may be,
if established by an appropriately adopted case weighting system.

A. —B. [Unchanged.]

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FUNCTION Defense Function std. 4-1.2 (3d ed. 1993)

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES std. 5-4.3 (3d ed.
1992)

ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 06-441 (2006) (Ethical
Obligations of Lawyers Who Represent Indigent Criminal Defendants When Excessive
Caseloads Interfere With Competent and Diligent Representation)

Am. Council of Chief Defenders, Statement on Caseloads and Workloads (Aug. 24, 2007)

ABA House of Delegates, Eight Guidelines of Public Defense Related to Excessive
Caseloads (Aug. 2009)

TASK FORCE ON COURTS, NAT’L ADVISORY COMM’N ON CRIMINAL STANDARDS & GOALS,
COURTS std. 13.12 (1973)

MODEL CODE OF PROF’L RESPONSIBILITY DR 6-101.

ABA House of Delegates, The Ten Principles of a Public Defense Delivery System (Feb.
2002)

ABA House of Delegates, Standards of Practice for Lawyers Who Represent Children in
Abuse and Neglect Cases (Feb. 1996) .

Nat’l Legal Aid & Defender Ass’n, Am. Council of Chief Defenders, Ethical Opinion 03-
01 (2003).

Nat’l Legal Aid & Defender Ass’n, Standards for Defender Services std. IV-1 (1976)



Nat’l Legal Aid & Defender Ass’n, Model Contract for Public Defense Services (2000)

Nat’l Ass’n of Counsel for Children, NACC Recommendations for Representation of
Children in Abuse and Neglect Cases (2001)

Seattle Ordinance 121501 (June 14, 2004)

Indigent Defense Servs. Task Force, Seattle-King County Bar Ass’n, Guidelines for
Accreditation of Defender Agencies Guideline 1 (1982)

~ Wash. State Office of Pub. Defense, Parents Representation Program Standards of

Representation (2009) ‘ .

BUREAU OF JUDICIAL ASSISTANCE, U.S. DEP’T OF JUSTICE, INDIGENT DEFENSE SERIES NO.
4, KEEPING DEFENDER WORKLOADS MANAGEABLE (2001) (NCJ 185632)

Standard 4 —-13 [Unchanged.] Responsibility of Expert Witnesses

Standard 14. Qualifications of Attorneys
Standard 14.1. [Unchanged.]

Standard 14.2. Attorneys’ qualifications according to severity or type of case':

Moot : cSPRE 22

! Attorneys working toward qualification for a particular category of cases under this standard may associate with lead counsel
who is qualified under this standard for that category of cases.

2

SPRG2
APPORFMENT OF COUNSEL



B. — P. [Unchanged.]

Standard 14.3. Appéllate Répresentation. Each attorney who is counsel for a case on
appeal to the Washington Supreme Court or to the Washington Court of Appeals shall meet the

following requirements:
A. The minimum requirements as outlined in Section 1; and

B. Either:

1. has filed a brief with the Washington Supreme Court or any Washington Court of
Appeals in at least one criminal case within the past two years; or

ii. has equivalent appellate experience, including filing appellate briefs in other
jurisdictions, at least one year as an appellate court or federal court clerk, extensive trial
level briefing, or other comparable work.

RALJ Misdemeanor Appeals to Superior Court: Each attorney who is counsel alone for a
case on appeal to the Superior Court from a court of limited jurisdiction should meet the
minimum requirements as outlined in Section 1, and have had significant training or experience
in either criminal appeals, criminal motions practice, extensive trial level briefing, clerking for an
appellate judge, or assisting a more experienced attorney in preparing and arguing a RALJ
appeal. ' :

£




Standards 15-18 [Unchanged.]

CERTIFICATION OF COMPLIANCE [Unchanged.]
For criminal and juvenile offender cases, a signed Certification of Compliance with

Applicable Standards must be filed by an appointed attorney by separate written certification on
a quarterly basis in each court in which the attorney has been appointed as counsel:

SEPARATE CERTIFICATION FORM [Unchanged.]



CR 80
COURT REPORTERS

(a) [Unchanged.]

(b) Electronic Recording. ExeeptasprovidedinSPRC3regarding eapital-cases;-aAny

civil or criminal proceedings may be recorded electronically in lieu of or supplementary to
causing shorthand or stenographic notes thereof to be taken. The use of such devices shall rest
within the sole discretion of the court. If proceedings are recorded electronically, the judicial
officer shall assure that all case participants identify themselves for the record.

(c) [Unchanged.]



: RAP 4.2 ‘
DIRECT REVIEW OF SUPERIOR COURT DECISION
BY SUPREME COURT

(a) Type of Cases Reviewed Directly. A party may seek review in the Supreme Court of a
decision of a superior court which is subject to review as provided in Title 2 only in the
following types of cases:

(1) — (5) [Unchanged.]

(b) - (¢) [Unchanged.]

References [Unchanged.]



RAP 12.5
MANDATE

(a) — (b) [Unchanged.]
(c) When Mandate Issued by Supremé Court.

(1) The clerk of the Supreme Court issues the mandate for a Supreme Court decision
terminating review upon stipulation of the parties that no motion for reconsideration will be filed.

(2) In the absence of such a stipulation, exeeptin-a-ease-in-which-the penalty-of deathisto-
be-impesed;-the clerk issues the mandate twenty days after the decision is filed, unless (i) a

motion for reconsideration has been earlier filed, or (ii) the decision is a ruling of the .
commissioner or clerk and a motion to modify the ruling has been earlier filed. If a motion for
reconsideration is timely filed and denied, the clerk will issue the mandate upon filing the order
denying the motion for reconsideration.

(d) - (¢) [Unchanged.]



RAP 16.1 _
PROCEEDINGS TO WHICH TITLE APPLIES

(a) -(g) [Unchanged.]




RAP 16.3
PERSONAL RESTRAINT PETITION—-GENERALLY

(a) — (b) [Unchanged.]

(c) Jurisdiction. The Supreme Court and the Court of Appeals have original concurrent

jurisdiction in personal restraint petition proceedings in-which-the-death-penalty hasnet been- )
deereed. The Supreme Court will ordmanly exercise 1ts Junsdlctlon by transferrmg the petltlon to -
the Court of Appeals he

References [Unchanged.]



RAP 16.5
PERSONAL RESTRAINT PETITION—WHERE TO SEEK RELIEF

(a) Court of Appeals. A personal restraint petltlon should be filed in the Court of
Appeals;untess-the-petition-is-subject-to-subseetion-(b).

(eb) A personal restraint petition may be transferred by the court in which it is filed. The
transfer of a personal restraint petition between the Supreme Court and the Court of Appeals
shall not be subject to a motion to reconsider or, if the transfer is ordered by the clerk of the
court, a motion to modify.

(do) If a petition filed in the Supreme Court is not transferred to the Court of Appeals, or
has been transferred from the Court of Appeals to the Supreme Court, the determinations
ordinarily made by the “Chief Judge” under rules 16.11 and 16.13 may be made by a
commissioner.

References [Unchanged.]
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ILED
=6 2019

WASHTNGT
SUPREME COURT

THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE SUGGESTED
AMENDMENTS TO RPC 1.15A(h)(9)—
SAFEGUARDING PROPERTY AND LLLT RPC
1.15A(h)(9)—SAFEGUARDING PROPERTY

ORDER
NO.25700-A- | p T}

N S S e e e’

The Washington State Bar Association Board of Governors, having recommended the
suggested amendments to RPC 1.15A(h)(9)—Safeguarding Property and LLLT RPC
1.15A(h)(9)—Safeguarding Property, and the Court having approved the suggested amendments
for publication;

Now, therefore, it is hereby
ORDERED:

(a) That pursuant to the provisions of GR 9(g), the suggested amendments as attached
hereto are to be published for comment in the Washington Reports, Washington Register,
Washington State Bar Association and Administrative Office of the Court's websites in January
2020.

(b) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(c) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than April 30, 2020. Comments may be sent to the following

addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or supreme(@courts.wa.gov.
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ORDER

IN THE MATTER OF THE SUGGESTED AMENDMENTS TO RPC 1.15A(h)(9)—
SAFEGUARDING PROPERTY AND LLLT RPC 1.15A(h)(9—SAFEGUARDING
PROPERTY

Comments submitted by e-mail message must be limited to 1500 words.

DATED at Olympia, Washington this (g - day of November, 2019.

For the Court

Falihsi | €q

CHIEF JUSTI¢E



« GR 9 COVER SHEET

Suggested Amendment to
RULES OF PROFESSIONAL CONDUCT (RPC)

Rule 1.15A — Safeguarding Property

A. Proponent: Washington State Bar Association, Board of Governors, Committee
on Professional Ethics

B. Spokepersons:

Terra Nevitt, Interim Executive Director, Washington State Bar Association, 1325
4™ Avenue, Suite 600, Seattle, WA 98101-2539

/ Jeanne Marie Clavere, Professional Responsibility Counsel, Washington State
Bar Association, 1325 4" Avenue, Suite 600, Seattle, WA 98101-2539

C. Purpose:

The purpose of the suggested amendment to RPC 1.15A(h)(9) is to address the
limitation of who can be a signatory on a lawyer trust account. While RPC
1.15A(h)(9) permits an LLLT to be a signatory, the second sentence of the rule
states: "If a lawyer is associated in a practice with one or more LLLT's, any
check or other instrument requiring a signature must be signed by a signatory
lawyer in the firm." The amendment would strike that sentence, thereby
permitting an LLLT to be a signatory on a law firm's trust account without
restrictions. , ‘ \

Prior to the 2006 RPC amendments, anyone could be a signatory on a trust
account without restrictions, and law firms frequently included bookkeepers or
other nonlawyer staff as signatories. The Ethics 2003 Committee proposed that
RPC 1.15A only permit lawyers to be signatories to protect against theft by
nonlawyers employed at law firms, and this change was made to the RPC. The
rule was later amended to permit LLLTs to be signatories with the limitation noted
above. \

The requirement for a second signature by a lawyer on any instrument signed by
an LLLT is not necessary and unduly limits an LLLT's ability to disburse funds
from a trust account. Unlike nonlaywers, LLLTs are licensed legal professionals
who are subject to discipline. The current rule makes it more difficult for an LLLT
to disburse funds to the LLLT's own clients because the LLLT must obtain the
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signature of a lawyer on the check. At small firms, the LLLT's clients may be
unnecessarily delayed in receiving checks if the firm's sole lawyer is out of the
office and unable to authorize the check. ‘

In addition, an LLLT who is not associated in a practice with a lawyer is
authorized to sign trust account checks alone, while an LLLT who is associated

in a practice with one or more lawyers would not be permitted to do so as the rule
is currently written.

In February 2019, the LLLT Board approved a'su.ggested amendment to the
LLLT RPC that exactly parallels the suggested amendment to the Lawyer RPC.
The LLLT Board is forwarding its suggested amendment to the Court in
conjunction with this suggested amendment.

D. Hearing: A hearing is not requested.

E. Expedited Consideration: Expedited consideration is not requested.

F.. Supporting Material: Suggested Rule Amendment to RPC 1.15A

GR 9 Cover Sheet - RPC 1.15A(h)(9) . Page2



éUGGESTED AMENDMENT TO RULES OF PROFESSIONAL CONDUCT
1.15A — SAFEGUARDING PROPERTY

RPC 1.15A SAFEGUARDING PROPERTY
(a) — (g) Unchanged.
(h) A lawyer must comply with the following for all trust accounts: '
(1) - (8) Unchanged.
(9) Only a lawyer admitted to practice law or an LLLT may be an authorized signatory
on the account. }ﬁﬂawyeﬁ&asseemﬁed&&a—pmeﬁee—“%heﬂeemefews;aﬂyeheekef
Suggested Amendment to RPC 1.15A - WASHINGTON STATE BAR ASSOCIATION
. Pagelofl 1325 Fourth Avenue — Sixth Floor

Seattle, WA 98101-2539

3



GR 9 COVER SHEET

Suggested Amendment to
LIMITED LICENSE LEGAL TECHNICIAN
RULES OF PROFESSIONAL CONDUCT (LLLT RPC)

RULE 1.15A - Safeguarding Property
Submitted by the Limited License Legal Technician Board

A, Name of Proponent:

Limited License Legal Technician (LLLT) Board

Staff Liaison/Contact:

Renata de Carvalho Garcia, Innovative Licensing Programs Manager
Washington State Bar Association (WSBA) :
1325 Fourth Avenue, Suite 600

Seattle, WA 98101-2539 (Phone: 206-733-5912)

B. Spokesperson:

Stephen R. Crossland

Chair of the LLLT Board

P.O. Box 566 _

Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

The suggested amendment to LLLT RPC 1.15A(h)(9) parallels and is presented in
conjunction with the suggested amendment to Lawyer RPC 1.15A(h)(9). The purpose
of the suggested amendment is to address the limitation of who can be a signatory on
an LLLT client trust account. LLLT RPC 1.15(h)(9) permits an LLLT to be a trust
account signatory. (“Only an LLLT or lawyer admitted to practice law may be an
authorized signatory on the account.”) That is only true, however, if an LLLT is not
associated in practice with a lawyer, as established in the following sentence of the rule:
“If an LLLT is associated in a practice with one or more lawyers, any check or other
instrument requiring a signature must be signed by a signatory lawyer in the firm.” The
suggested amendment seeks to strike this sentence and consequently eliminate the
restriction that an LLLT who is associated in a practice with one or more lawyers cannot
sign trust account checks.

LLLTSs are licensed legal professionals authorized to disburse funds from their client

trust accounts. Like lawyers, LLLTs are subject to discipline for mishandling trust
account funds and should, therefore, not be held to a different standard for disbursing
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funds. Furthermore, a requirement that a lawyer authorize disbursement when a-LLLT is
in practice with one or more lawyers unduly limits an LLLT’s ability and duty to disburse
funds from a client trust account in a timely manner. The current rule makes it more
difficult for an LLLT to disburse funds to an LLLT’s own clients because the LLLT must
obtain the signature of a lawyer. At small law firms, for example, the LLLT’s clients may
be unnecessarily delayed in receiving funds if the firm’s sole lawyer is out of the office
or otherwise unable to authorize disbursement. This suggested amendment gives LLLT
the responsibility they already have without that limitation.

Finally, considering the change will also impact the Lawyer RPC, it is important to note
that the Committee on Professional Ethics and the LLLT Board have been coordinating
their efforts in regards to this amendment. The suggested amendment to LLLT RPC
LLLT RPC 1.15A(h)(9) was approved by the LLLT Board at its February 2019 meeting.
The parallel suggested amendment to Lawyer RPC 1.15A(h)(9) was approved by the
Board of Governors at its July 2019 meeting. Both suggested amendments are being
submitted simultaneously to the Court.

D. Hearing: A hearing is not requested.

E. Expedited Consideration: Expedited consideration is not requested.

F. Supporting Materials: Suggested Rule Amendment to LLLT RPC 1.15A(h)(9).
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SUGGESTED AMENDMENT TO LIMITED LICENSE LEGAL TECHNICIAN RULES

OF PROFESSIONAL CONDUCT
1.15A - SAFEGUARDING PROPERTY

LLLT RPC 1.15A SAFEGUARDING PROPERTY

(a) — (g) Unchanged.

(h) An LLLT must comply with the following for all trust accounts:

(1) — (8) Unchanged.

on the account.

(9) Only an LLLT or a lawyer admitted to practice law may be an authorized signatory

Suggested Amendment to LLLT RPC 1.15A

Page 1 of 1




FILED
V -6 201 ,.

THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE SUGGESTED
AMENDMENTS TO RAP 4.2, RAP 4.3, RAP 10.4,
RAP 10.7, RAP 10.8, RAP 10.10(b), RAP 12.4, RAP
13.4, RAP 13.5(c), RAP 13.7(¢), RAP 16.7 (c), RAP
16.10(d), RAP 16.16(¢), RAP 16.17, RAP 16.21(c),
RAP 16.22, RAP 17.4(g), RAP 18.13A(h), RAP
18.14(c), NEW RAP 18.17, RAP FORMS 3, 4, 6, 9,
17, 18, 20, 23

ORDER
NO. 25700-A- | X lgg

N N S S S S S S S

The Washington State Supreme Court Word Count Workgroup, having recommended the
suggested amendments to RAP 4.2, RAP 4.3, RAP 10.4, RAP 10.7, RAP 10.8, RAP 10.10(b),
RAP 12.4, RAP 13.4, RAP 13.5(c), RAP 13.7(e), RAP 16.7 (c), RAP 16.10(d), RAP 16.16(¢),
RAP 16.17, RAP 16.21(c), RAP 16.22, RAP 17.4(g), RAP 18.13A(h), RAP 18.14(c), New RAP
18.17, RAP Forms 3, 4, 6,9, 17, 18, 20, 23, and the Court having approved the suggested
amendments for publication;

Now, therefore, it is hereby
ORDERED:

(a) That pursuant to the provisions of GR 9(g), the suggested amendments as attached
hereto are to be published for comment in the Washington Reports, Washington Register,
Washington State Bar Association and Administrative Office of the Court's websites in January
2020.

(b) The purpose statement as required by GR 9(e), is published solely for the

information of the Bench, Bar and other interested parties.
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ORDER

IN THE MATTER OF THE SUGGESTED AMENDMENTS TO RAP 4.2, RAP 4.3, RAP 10.4,
RAP 10.7, RAP 10.8, RAP 10.10(b), RAP 12.4, RAP 13.4, RAP 13.5(c), RAP 13.7(¢), RAP 16.7
(c), RAP 16.10(d), RAP 16.16(e), RAP 16.17, RAP 16.21(c), RAP 16.22, RAP 17.4(g), RAP
18.13A(h), RAP 18.14(c), NEW RAP 18.17, RAP FORMS 3,4, 6,9, 17, 18, 20, 23

() Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than April 30, 2020. Comments may be sent to the following

addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or supreme(@courts.wa.gov.

Comments submitted by e-mail message must be limited to 1500 words.

e
DATED at Olympia, Washington this (é il day of November, 2019.

For the Court

T ait haust, (q -

CHIEF JUSTICE




GR 9 Cover Sheet

Name of Proponent: Word Count Workgroup (formed at the direction of the Washington State
Supreme Court)

Spokesperson: Justice Charlie Wiggins, Washington State Supreme Court
Erin Lennon, Washington State Supreme Court Deputy Clerk

Purpose: An increasing number of trial and appellate courts across the country have switched
from page limits to word count limits for court filings. Using word counts rather than page limits
provides a level playing field, where the length of a document (and thus, how much legal
argument can be made) is not determined by formatting decisions such as fonts, spacing, and use
of footnotes. More courts are switching to word counts as it becomes simpler for users to apply.
In an increasingly electronic world, it appears that word counts are the way of the future.

In light of this trend, the Washington State Supreme Court directed a small group of appellate
judges and clerks to evaluate whether Washington State should consider making this switch.
After initial research and discussion, the group concluded that the rule change was worthy of
further exploration. Noting the likely interest from the appellate bar, the group recommended
that stakeholders be included early in the process. The Supreme Court agreed with the ’
recommendation and directed that a larger workgroup be formed to further explore the idea and
draft a proposed rule. Organizations representing a variety of appellate practitioners were asked
to nominate a representative to participate in the workgroup.

The workgroup consisted of the following volunteers:

Justice Charles Wiggins, Washington State Supreme Court
Chief Judge Brad Maxa, Court of Appeals Division II

" Acting Chief Judge David Mann, Court of Appeals Division I
Acting Chief Judge Rebecca Pennell, Court of Appeals Division III
Judge Kevin Korsmo, Court of Appeals, Division III
Erin Lennon, Washington State Supreme Court Deputy Clerk (workgroup chair)
Renee Townsley, Court of Appeals Division III Clerk/Administrator
Ian Cairns (King County Bar Association Appellate Practice Section nominee)
Claire Carden (Washington State Bar Association Rules Committee nominee)
Shelby R. Frost Lemmel (Washington Appellate Lawyers Association co-nominee)
Chris Love (Washington State Association for Justice nominee) -
Gideon Newmark (Office of Public Defense nominee)
Rachael Rogers (Washington Association of Prosecuting Attorneys nominee)
Lila J. Silverstein (Washington Association of Criminal Defense Lawyers nominee)
Valerie A. Villacin (Washington Appellate Lawyers Association co-nominee)
Melissa O’Loughlin White (Washington Defense Trial Lawyers nominee)

The workgroup conducted an extensive review of the length limitation rules across the country in
both state and federal courts. The workgroup specifically researched and discussed (1) the word .
count limits that would be analogous to the current page limits, (2) what parts of a filing should



be excluded from the word count (e.g., cover page, table of contents, etc.), (3) how a filer would
certify compliance with the word count, (4) whether any changes to the formatting requirements
should accompany a switch to word count limitations, and (5) who should be exempt from word
count limitations (e.g., self-represented litigants without access to word processing software).
The proposed rule contains the work group’s recommendations with respect to each of those
issues. '

The proposed rule is a single comprehensive rule that would be located in RAP Title 18 (we are
proposing it be RAP 18.17). The comprehensive rule would cover all of the formatting and
length limitations for documents filed in the appellate courts, including the Washington Supreme
Court. The committee’s goal was to craft a rule that allowed roughly equal length for briefs and
other documents as is permitted under the current rules. Documents can be created by word-
processing software, typewriter or even written by hand; documents produced by typewriter or
written by hand will still use page counts instead of word counts. The committee assumed that
documents produced by typewriter or written by hand would primarily be used by pro se
litigants, including people who are incarcerated.

With respect to documents created by word-processing software, instead of prescribing a specific
font and font size, the proposed rule requires that the font be a minimum of 14 points text using a
serif font comparable to Times New Roman or a sans serif font comparable to Arial. The
committee chose a minimum 14 point font for readability. Judges spend a substantial amount of
time reading and the committee deemed 14 point fonts likely to make all documents easier to
read. In addition, a review of word-count rules in other jurisdictions revealed that a 14 point font
was the most widely required minimum size font. Documents produced by typewriter must use a
minimum font size of 12 points.

To accompany the proposed comprehensive rule, the group proposes amending all current rules
that contain formatting requirements and length limitations to remove those requirements and
limitations and instead explicitly point to the new comprehensive rule for those requirements and
limitations. The group also proposes to amend the forms in the appendix to the RAPs to add the
new word count certification language at the end of each form to which it applies. Specifically,
the following rules and forms would be amended:

RAP 4.2(c) and (d)
RAP 4.3(c) and (d)
RAP 10.4(a) and (b)
RAP 10.7

RAP 10.8

RAP 10.10(b)

RAP 12.4(a), (e) and (i)
RAP 13.4(e), (f) and (h)
RAP 13.5(c)

RAP 13.7(e)

RAP 16.7 (c)

RAP 16.10(d)

RAP 16.16(e)



RAP 16.17

RAP 16.21(c)

RAP 16.22(c), (d), (e) and (f)
RAP 17.4(g)
RAP 18.13A(h) :
RAP 18.14(c)
RAP Form 3
RAP Form 4
RAP Form 6
RAP Form 9
RAP Form 17
RAP Form 18
RAP Form 20
RAP Form 23

The group does not propose any changes to RAP 14.3, which calculates costs per page at an
amount fixed by the Supreme Court (currently $2.00 per page). Calculating costs based on word
count would complicate the process unnecessarily. The group recommends retaining the current
system of calculating costs on a per page basis.

Hearing: The proponent does not believe a public hearing is necessary.

Expedited Consideration: The proponent does not believe that expedited consideration is
necessary. '



RAP 4.2 DIRECT REVIEW OF SUPERIOR COURT DECISION BY SUPREME COURT
(a) — (b) [unchanged.]

(c) Form of Statement of Grounds for Direct Review. The statement should be captioned
"Statement of Grounds for Direct Review," contain the title of the case as provided in rule 3.4,
conform to the formatting requirements of RAP 18.17 1=a-1e—1—9—4€a) and contain under appropriate
headings and in the order here indicated:

(1) Nature of the Case and Decision. A short statement of the substance of the case below and
the basis for the superior court decision;

(2) Issues Presented for Review. A statement of each issue the party intends to present for
review; and

(3) Grounds for Direct Review. The grounds upon which the party contends direct review
should be granted.

The statement of grounds for direct review should net-exceed15-pages;-exelusive-of
appendices-and-the-title-sheet: comply with the length limitations of RAP 18.17.

(d) Answer to Statement of Grounds for Direct Review. A respondent may file an answer
to the statement of grounds for direct review. In an appeal, the answer should be filed within 14
days after service of the statement on respondent. In a discretionary review, the answer should be
filed with any response to the motion for discretionary review. The answer should comply with
the formattu;g requlrements and length 11m1tat10ns of RAP 18 17. eeﬁfem—te—the—fefma%tmg

(e) [unchanged.]



RULE 4.3 DIRECT REVIEW OF DECISIONS OF COURTS OF LIMITED
JURISDICTION

(a) - (b) [unchanged.]

(¢) Form of Statement of Grounds for Direct Review. The statement should be captioned
"Statement of Grounds for Direct Review," contain the title of the. case as provided in rule 3.4,
conform to the formatting requirements of rule-10-4(2)RAP 18.17, and contain under appropriate
headings and in the order here indicated: :

(1) Nature of Case and Decision. A short statement of the substance of the case below and
the basis for the trial court decision; '

(2) Issues Presented for Review. A statement of each issue the party intends to present for
review; and

(3) Grounds for Direct Review. The grounds upon which the party contends direct review
should be granted. ,

(4) Appendix. A copy of the trial court's written statement under Rule 4.3(a)(2).

The statement of grounds for direct review should comply with the length limitations of RAP

18.17.net-exceed15-pages-exclusive-of appendices-and-the title sheet:

(d) Answer to Statement of Grounds for Direct Review. ‘A respondent may file an answer -
to the statement of grounds for direct review. The answer should be filed within 14 days after
service of the statement on respondent. The answer should comply with the formatting

egu1rements and lenggh limitations of RAP 18.17. eefﬁbma—te—the—feﬂﬁa&mg—requﬁemeﬂts-eﬁmle

(e) [unchanged.]

A



RAP 10.4 PREPARATION AND FILING OF BRIEF BY PARTY

(a) Fyping-or-Printing-Format of Brief. Briefs shall comply with the formatting
‘requlrements of RAP 18.17. eenform-to-thefollowing requirements:

~(¢) — (h) [unchanged.] ' .



RAP 10.7 SUBMISSION OF IMPROPER BRIEF

If a party submits a brief that fails to comply with the requirements of Title 10_and RAP 18.17,
the appellate court, on its own initiative or on the motion of a party, may (1) order the brief
returned for correction or replacement within a specified time, (2) order the brief stricken from
the files with leave to file a new brief within a specified time, or (3) accept the brief. The
appellate court will ordinarily impose sanctions on a party or counsel for a party who files a brief
that fails to comply with these rules. ‘




RAP 10.8 ADDITIONAL AUTHORITIES

A party or amicus curiae may file a statement of additional authorities. | The statement should
not contain argument, but should identify the issue for which each authority is offered. The
.statement must be served and filed prior to the filing of the decision on the merits or, if there is a
motion for reconsideration, prior to the filing of the decision on the motion. The statement
should comply with the formatting requirements of RAP 18.17.




RAP 10.10 STATEMENT OF ADDITIONAL GROUNDS FOR REVIEW

(a) [unchanged.]
(b) Length and Legibility. The statement;-which-shall-belimited-to-ne-more-than 50-pages;

may be submitted in handwriting so long as it is legible and can be reproduced by the clerk._The
statement should comply with the formatting requirements and length limitations of RAP 18.17.

(¢) - (f) [unchanged.]



RAP 12.4 MOTIONS FOR RECONSIDERATION OF DECISION TERMINATING
REVIEW

(a) Generally. A party may file a motion for reconsideration only of a decision by the judges
(1) terminating review, or (2) granting or denying a personal restraint petition on the merits. The
motion should be in the form and be served and filed as provided in rules 17.3(a), 17.4(a) and
(2), and 18.5, and 18.17 except as otherwise provided in this rule. A party may not file a motion
for reconsideration of an order refusing to modify a ruling by the commissioner or clerk, nor may
a party file a motion for reconsideration of a Supreme Court order denying a petition for review.

(b) - (d) [unchanged.]

(e) Length. The motion, answer, or reply should net-execeed25-pages-inlength-comply with
the length limitations in RAP 18.17.

(®) - (h) [unchanged.] |

(i) Amicus Curiae Memoranda. When a motion for reconsideration has been filed, the
appellate court may grant permission to file an amicus curiae memorandum for the purpose of
addressing the court regarding the soundness of legal principles announced in the course of the
opinion. Absent a showing of particular justification, an amicus curiae memorandum should be
received by the court and counsel of record for the parties and any other amicus curiae not later
than 5 days after the motion for reconsideration has been filed. Rules 10.4 and 10.6 should
govern generally disposition of a motion to file an amicus curiae memorandum, except that no
answer to an amicus curiae memorandum should be filed unless requested by the court. An
amicus curiae memorandum or answer should net-exceed10-pages-comply with the length
limitations in RAP 18.17.




RAP 13.4 DISCRETIONARY REVIEW OF DECISION TERMINATING REVIEW
(a) — (d) [unchanged.]
(e) Form of Petition, Answer, and Reply. The petition, answer, and reply should comply

with the requirements as to form for a brief as provided in rules 10.3, -and-10.4, and 18.17,
except as otherwise provided in this rule.

(i) Length. The petition for review, answer, or reply should complv with the length
limitations of RAP 18.17. doub aced ading d

(g) [unchanged.]

(h) Amicus Curiae Memoranda. The Supreme Court may grant permission to file an

_ amicus curiaé memorandum in support of or opposition to a pending petition for review. Absent

a showing of particular justification, an amicus-curiae memorandum should be received by the
court and counsel of record for the parties and other amicus curiae not later than 60 days from

the date the petition for review is filed. Rules 10.4 and 10.6 should govern generally disposition ™
of a motion to file an amicus curiae memorandum. An amicus curiae memorandum or answer
thereto should net-exeeed 310-pages-comply with the Jength limitations of RAP 18.17.

(i) [unchanged.]



~RAP 13.5 DISCRETIONARY REVIEW OF INTERLOCUTORY DECISION
(a) - (b) [unchanged.]

(c) Motion Procedure. The procedure for and the form of the motion for discretionary review
is as provided in Title 17. A motion for discretionary review under this rule, and any response,
should comply with the formatting requirements and length limitations of RAP 18.17. net-exceed

dohle-spnaced—evelnnadimnoec asnnend O - s N
(oo Ppactas “igece -

(d) [unchanged.]



RAP 13.7 PROCEEDINGS AFTER ACCEPTANCE OF REVIEW
(a) - (d) [unchanged.]
(e) Supplemental Briefs, Special Requirements.

(1) Form. Except as to length, a supplemental brief should conform to rules 10.3, and 10.4,
and 18.17, and should be captioned "supplemental brief of (petitioner/respondent--name of

pal'ty . "

(2) Length A supplemental brlef should complv w1th the lenggh 11rmtat10ns in RAP 18.17. net

(3) Filing and Service. A supplemental brief should be ﬁled in the Supreme Court and served’
in accordance with rule 10.2.



RAP 16.7 PERSONAL RESTRAINT PETIT-ION--FORM OF PETITION

(a) - (b) [unchanged.]

(¢) Length of Petition. The petition should netexceed-50-pages—comply with the length
limitations of RAP 18.17.



RAP 16.10 PERSONAL RESTRAINT PETITION--BRIEFS
(a) — (¢) [unchanged.]

(d) Content, Format, and Length and Style of Briefs. The content, format, and length -and
~ style-of briefs is governed by rules 10.3, and-10.4, and 18.17. '

(e) [unchanged.]



RAP 16.16 QUESTION CERTIFIED BY FEDERAL COURT
(a) - (d) [unchanged.].
(e) Briefs.

(1) Procedure. The federal court shall designate who will file the first brief. The first brief
should be filed within 30 days after the record is filed in the Supreme Court. The opposing party
should file the opposing brief within 20 days after receipt of the opening brief. A reply brief
should be filed within 10 days after the opposing brief is served. The briefs should be served in
accordance with rule 10.2. The time for filing the record, the supplemental record, or briefs may
be extended for cause. '\

(2) Form and Reproduction of Briefs. Briefs should be in the form provided by rules 10.3, and
10.4 and 18.17. Briefs will be reproduced by the clerk in accordance with rule 10.5.

~

(® - (g) [unchanged.]



RAP 16.17 OTHER RULES APPLICABLE

Rules 1.1, 1.2, 18.1, 18.3 through 18.10, 18.17 and 18.21 through 18.24 are applicabie to the
special proceedings in this title.



RAP 16.21 CLERK'S CONFERENCE IN CAPITAL CASES

(a) — (b) [unchanged.]

(c) Attendance at Clerk's Conference. The attorneys for each party, if the notice requires it,
shall attend the clerk's conference on the date, time, and place specified in the clerk's notice.
Those in attendance should be ready to seriously consider the procedural issues attendant upon
the case, including, but not limited to, settlement of the record, the briefing schedule, the page
~length limitations for briefs, oral argument, and other matters which may promote the prompt
and fair disposition of the appeal.

(d) [unchaﬁged.] _



RAP 16.22 FILING OF BRIEFS IN CAPITAL CASES

(a) — (b) [unchanged.]

(c) A brief of appellant or respondent, e-a brief in support of or opposition to a personal
restraint petition, shall-net-exceed-250-pages—A-a reply brief, a pro se supplemental brief, or the
response to a pro se supplemental brief, shall net-exeeed-75-pages-comply with the length
limitations in RAP 18.17.

(d) If legal arguments are included in a personal restraint petition or the response to a
. personal restraint petition, no separate brief may be filed. A petition or response that contains
legal arguments may not exceed 360-pages-the length limitations in RAP 18.17. The petition or
response shall comply with RAP 10.4(a)_and 18.17.

(e) The clerk will retain but not formally file a brief, petition, or response that exceeds these
page limits-the length limitations of RAP 18.17, except on prior order of the court. Such an
order will only be granted for compelling reasons. The clerk will not file a brief, petition, or
response that violates the format requirements of RAP 10.4(a)_and 18.17, if a properly formatted
brief would violate the-pageJimits length limitations. The clerk shall direct the party whose
document has been rejected for formal filing to correct the deficiencies within a specified time
period. '




RAP 17.4 FILING AND SERVICE OF MOTION--ANSWER TO MOTION

@-® [uncha"nged.]

(] Length of Motion, Answer and Reply; Form of Papers and Number of Copies.

(1) A motlon aﬁd—answer or reply should not exceed the length 11m1tat10ns in RAP 18 17. 20

the court may grant a motion to ﬁle an over-length motlon answer, or reply.

(2) All papers relating to motions or answers should comply with the formatting requirements
of RAP 18. 17be—ﬁ4ed—}rﬁhe—fem—pfewéed—fer—bﬂefs+n—m4e—}0-4—€a) provided an original only
and no copy should be filed. The appellate court commissioner or clerk will reproduce additional

copies that may be necessary for the appellate court and charge the appropriate party as provided
in rule 10.5(a).




- RAP 18.13A ACCELERATED REVIEW OF JUVENILE DEPENDENCY DISPOSITION
ORDERS, ORDERS TERMINATING PARENTAL RIGHTS, DEPENDENCY
GUARDIANSHIP ORDERS, AND ORDERS ENTERED IN DEPENDENCY AND

* DEPENDENCY GUARDIANSHIP PROCEEDINGS

(a) — (g) [unchanged.]

“(h) Briefing. Unless directed otherwise in'a ruling granting discretionary review of an
interim order entered in dependency and dependency guardianship cases, parties shall file briefs
in accordance with rules 10.3, and 10.4 and 18.17.

—

(i) — (k) [unchanged.]



RAP 18.14 MOTION ON THE MERITS
(a) — (b) [unchanged.]

(c) Content, Filing, and Service; Response. A motion on the merits should be a separate
document and should not be included within a party's brief on the merits. The motion should
comply with rule 17.3(a), except that material contained in a brief may be incorporated by
reference and need not be repeated in the motion. A motion on the merits should not exceed the
length limitations of RAP 18.17.25pages;-excluding-attachments: The motion should be filed
and served as provided in rule 17.4. A response may be filed and served as provided in rule
17.4(e) and may incorporate material in a brief by reference. Requests for attorney fees are
governed by rule 18.1.

(d) - (k) [unchanged.]



RULE 18.17
WORD LIMITATIONS, PREPARATION, AND FILING OF DOCUMENTS SUBMITTED TO
THE COURT OF APPEALS AND SUPREME COURT

(a) Typing or Printing Documents. All documents covered by these rules, such as briefs,
motions, petitions, responses, replies, answers, objections, statements of grounds for
direct review and answers thereto, statements of additional grounds for review, etc., shall
conform to the following requirements:

(1) All documents filed with the appellate court should be printed or typed with
margins of at least 2 inches on the left side and 1-1/2 inches on the right side and
on the top and bottom of each page. Documents submitted in electronic format
shall be submitted in .pdf format and shall follow the electronic filing instructions
published by the Courts. Documents submitted in hard copy should be printed on
20 pound substance 8-1/2 by 11-inch white paper. Documents shall not contain
any tabs, colored sheets of paper, or binding and should not be stapled in the
upper left-hand corner.

(2) The text of any document filed with the appellate court must be double spaced,
except footnotes and block quotations, which may be single-spaced. All textin a
document produced using word processing software, including footnotes and
block quotations, must appear in 14 point text using a serif font comparable to
Times New Roman or a sans serif font comparable to Arial, including any
footnotes or quotations. Any document produced using a typewriter should appear.
in 12 point font or larger.

(b) Certificate of Compliance. All documents submitted shall contain a short statement
above the signature line certifying the number of words contained in the document,
exclusive of words contained in the appendices, the title sheet, the table of contents, the
table of authorities, the certificate of compliance, the certificate of service, signature
blocks, and pictorial images (e.g., photographs, maps, diagrams, exhibits). For purposes
of this certification, the signor may rely on the word count calculation of the word
processing software used to prepare the brief.

(¢) Word Limitations. All documents shall conform to the followmg word limitations
unless permission to file an over-length document has been granted by the appellate
court. The word limits listed below are exclusive of words contained in the appendices,
the title sheet, the table of contents, the table of authorities, the certificate of compliance,
the certificate of service, signature blocks, and pictorial images (e.g., photographs, maps,
diagrams, exhibits). The list below gives two limitations for each document, the first for
documents produced using word processing software and the second for documents
produced by typewriter or written by hand.

(1) Statements of grounds for direct review and answers to statements of grounds for
direct review (RAP 4.2 or RAP 4.3): 4,000 words (word processing software) or
15 pages (typewriter or hand-written)

(2) Briefs of appellants, petitioners, and respondents ( RAP 10.4): 12,000 words (word
processing software) or 50 pages (typewriter or hand-written).

(3) Reply briefs of appellants (RAP 10.4): 6,000 (word processing software) or 25
pages (typewriter or hand-written).




(4) In a cross-appeal, briefs of appellant, brief of respondent/cross appellant, and
reply brief of appellant/cross respondent (RAP 10.4): 12,000 words (word
processing software) or 50 pages (typewriter or hand-written).

(5) In a cross-appeal, the reply brief of the cross appellant (RAP 10.4): 6,000 (word

» processing-software) or 25 pages (typewriter or hand-written).

(6) Amicus briefs and answers to amicus briefs (RAP 10.4): 5.000 words (word
processing software) or 20 pages (typewriter or hand-written).

(7) Statements of additional grounds for review (RAP 10.10): 12,000 words (word
processing software) or 50 pages (typewriter or hand-written).

(8) Motions to reconsider a decision terminating review and any answer and reply
thereto (RAP 12.4): 6,000 words (word processing software) or 25 pages
(typewriter or hand-written).

(9) Amicus curiae memoranda and answers thereto (RAP 12.4 or RAP 13. 4) 2,500
words (word processing software) or 10 pages (typewriter or hand-written).

(10) Petitions for review, answers, and replies (RAP 13.4): 5,000 words (word
processing software) or 20 pages (typewriter or hand-written).

(11) Motions for discretionary review and responses thereto (RAP 13.5): 5,000
words (word processing software) or 20 pages (typewriter or hand-written).

(12) Supplemental briefs (RAP 13.7): 5,000 words (word processing software) or 20
pages (typewriter or hand-written).

(13) Personal restraint petitions (RAP 16.7): 12,000 words (word processing software)
or 50 pages (typewriter or hand-written).

(14) Briefs of appellants or respondents, and briefs in support of or opposition to a
personal restraint petition submitted in capital cases (RAP 16.22): 60,000 words
(word processing software) or 250 pages (typewriter or hand-written).

(15) Personal restraint petitions that contain legal argument filed in capital cases (RAP
16.22): 72.000 words (word processing software) or 300 pages (typewriter or
hand-written).

(16) Reply briefs. pro se supplemental briefs, and responses to pro se supplemental
briefs filed in capital cases (RAP 16.22): 18,000 words (word processing
software) or 75 pages (typewriter or hand-written).

(17) Motions and answers (RAP 17.4): 5,000 words (word processing software) or 20
pages (typewriter or hand-written).

(18) Replies to answers to motions (RAP 17.4): 2,500 words (word processing
software) or 10 pages (typewriter or hand-written).

(19) Motions on the merits (RAP 18.14): 6,000 words (word processing software) or

* 25 pages (typewriter or hand-written).




FORM 3. Motion for Discretionary Review

Title Page: [unchanged.]
A. - E. [unchanged.]
F. © CONCLUSION

(State the relief sought if review is granted. For example:
"This court should accept review for the reasons indicated in
Part E and modify the restraining order to permit defendant to
use her assets to pay fees and costs incurred in defending
plaintiff's suit for conversion.")

[If the'petition is prepared using word processing
software, include the following statement: This document

contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.]
(Date)
Respectfully submitted,
Signature

(Name of petitioner's attorney)
APPENDIX

(See rule 17.3(b)(8) for materials to include within the
Appendix.)



FORM 4. Statement of Grounds for Direct Review
(Rule 4'2(b)),
No. (Sup}eme Court)
SUPREME COURT OF THE STATE OF WASHINGTON

(Title of trial court proceeding ) STATEMENT OF
with parties designated asin ) GROUNDS FOR
rule 3.4) ) DIRECT REVIEW BY
) THE SUPREME COURT

(Name of party) seeks direct review of the (describe the
decision or part of the decision that the party wants reviewed)
entered by the (name of court) on (date of entry.) The issues
presented in the review are: (State issues presented for review.
See Part II of Form 6 for suggestions for framing issues
presented for review.)

The reasons for granting direct review are: (Briefly
indicate and argue grounds for direct review. See rule 4.2.)

[If the petition is prepared using word processing
software, include the following statement: This document
contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.] ‘




(Date)
Respectfully éubmitted,

Signature
(Name, address, telephone number, and
Washington State Bar Association

membership number of attorney)



-FORM 6. Brief of Appellant

[Title Page] [unchanged.]
- TABLE OF CONTENTS [unchanged. ]
TABLE OF AUTHORITIES [unchanged.]
I. — V [unchanged.]
VI. CONCLUSION

[Here state the precise relief sought.]

[If the petition is prepared using word processing
software, include the following statement: This document
contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.]

[Date]

Respectfully submitted,

Signature
[Name of Attorney]

Attorney for [Appellant, Respondent, or
Petitioner]

Washington State Bar Association
membership number

VII. [unchanged.]



FORM 9. Petition for Review

[Title Page]: [unchanged.]

TABLE OF CONTENTS [unchanged.]
TABLE OF AUTHORITIES [unchanged.]
A. - E. [unchanged.] |

F. CONCLUSION

(State the relief sought if review is granted. See Part F of
Form 3.) '

(Date)

[If the petition is prepared using word processing
software, include the following statement: This document
contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.]

Respectfully submitted,

Signature
(Name of attorney)

Attorriey for (Petitioner or Respondent)

Washington State Bar Association membership number

APPENDIX [unchanged.]



o

FORM 17. Personal Restraint Petition for Person
Confined by State or Local Government

[Title and Caption] [unchanged.]
A. —D. [unchanged.]
E. OATH OF PETITIONER

THE STATE OF WASHINGTON )
) ss.
County of )

After being first duly sworn, on oath, I depose and say:
- That I am the petitioner, that I have read the petition, know its
contents, and I believe the petition is true.

[sign here]

SUBSCRIBED AND SWORN to before me this ___ day
of

~

Notary Public in and for the State

of Washington, residing at



If a notary is not available, explain why none is available
and indicate who can be contacted to help you find a notary:

/

Then sign below:

I declare that T have examined this petition and to the best
of my knowledge and belief it is true and correct.

[If the petition is prepared using word processing
software, include the following statement: This petition
contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.]

[date].

[sign here]



FORM 18. Motion
[Title Page]: [unchanged.]
1.— 3. [unchanged.]

4. GROUNDS FOR RELIEF AND ARGUMENT

!

(Here state the grounds for the relief sought with authority
and supporting argument. For example: "RAP 3.2(a) authorizes
substitution of parties when the interest of a party in the subject
matter of the review has been transferred. Substitution should
be granted here as defendant has no claim against plaintiff-

‘respondent and respondent no longer has an interest in the
judgment which is the subject matter of this appeal".)

[If the petition is prepared using word processing
software, include the following statement: This document

contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.]
| (Date)
Respectfully submitted,
Signature -

Attorney for (Appéllant, Respondent,
or Petitioner)

(Name, address, telephone numbef, and

Washington State Bar Association

membership number of attorney)



FORM 20. Motion To Modify Ruling
[Caption and Header] [unchanged.]
1. — 3. [unchanged.]

4. GROUNDS FOR RELIEF AND ARGUMENT

(Here state the grounds for relief sought with authority and
supporting argument. The grounds for relief set forth in the
original motion may be incorporated by reference.)

[If the petition is prepared using word processing
software, include the following statement: This document
contains words, excluding the parts of the document
- exempted from the word count by RAP 18.17.]

(Date)
Respectfully submitted,

Signature A

Attorney for (Appellant, Respondent,
or Petitioner)

(Name, address, telephone number, and

Washington State Bar Association

membership number of attorney)



Form 23_

\
[Header and Caption] [unchanged. ]

Additional Ground 1 [unchanged.]
Additional Ground 2 [unchanged.]

If there are additional grounds, a brief summary is attached to
this statement.

_[If the petition is prepared using word processing
software, include the following statement: This statement
contains words, excluding the parts of the document
exempted from the word count by RAP 18.17.]

Date: - Signature:




THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE SUGGESTED ) ORDER
AMENDMENT TO MAR 7.2—PROCEDURE )
AFTER REQUEST FOR TRIAL DE NOVO ) NO. 25700-A- | Al ‘]
)
)

The Washington State Association of County Clerks, having recommended the suggested
amendment to MAR 7.2—Procedure After Request for Trial de Novo, and the Court having
approved the suggested amendment for publication;

Now, therefore, it is hereby
ORDERED:

(a) That pursuant to the provisions of GR 9(g), the suggested amendment as attached
hereto is to be published for comment in the Washington Reports, Washington Register,
Washington State Bar Association and Administrative Office of the Court's websites in January
2020.

(b) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(c) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than April 30, 2020. Comments may be sent to the following

addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or supreme(@courts.wa.gov.

Comments submitted by e-mail message must be limited to 1500 words.



Page 2
ORDER
IN THE MATTER OF THE SUGGESTED AMENDMENT TO MAR 7.2—PROCEDURE

AFTER REQUEST FOR TRIAL DE NOVO

DATED at Olympia, Washington this 62’ day of November, 2019.

For the Court

Aombhwnst | 04

CHIEF JUSTICE




GR 9 Cover Sheet Regarding Suggested change to MAR 7.2
January 2019

(A)

(B)

(C)

Name of Proponent;
Washington State Association of County Clerks (WSACC)

Spokesperson--a designation of the person who is knowledgeable about the
proposed rule and who can provide additional information:

Barbara Miner, King County

Clerk 206-477-0777

Barbara.miner@kingcounty.gov

Purpose:

The intent of this suggested language is to make it clear that judicial officers are
barred from viewing the results of the arbitration during the pendency of the de
novo process. Current rule language simply instructs the clerk to seal the award,
however, judicial officers are usually able to access all sealed documents of their
court. This change also dictates the unsealing of the award at the conclusion of the
de novo or the conclusion of the case.

Hearing. No hearing is requested or necessary.

Expedited Cons;ideration. Expedited consideration is not requested.
Supporting Materials:

- Proposed language

- Previous correspondence with the Supreme Court about this proposed change
- SCJA Response to proposal



MAR 7.2
PROCEDURE AFTER REQUEST FOR TRIAL DE NOVO

(a) Sealing. The clerk shall seal any arbitration award if a trial de novo is
requested. Such sealing shall prohibit judicial officers’ access to the award until the trial
de novo is completed or the case is otherwise completed, at which time the clerk shall
unseal the award.

(b) No Reference to Arbitration; Use of Testimony.

(1) The trial de novo shall be ‘conducted as though no arbitration proceeding had
occurred. No reference shall be made to the arbitration award, in any pleading, brief, or
other written or oral statement to the trial court or jury either before or during the trial,
nor, in a jury trial, shall the jury be informed that there has been an
arbitration proceeding.




THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE SUGGESTED
AMENDMENT TO RPC 6.5 NEW COMMENT [8]

ORDER
NO. 25700-A- ] 240

N S S

The Washington State Access to Justice Board Pro Bono Council, having recommended
the suggested amendment to RPC 6.5 New Comment [8], and the Court having approved the
suggested amendment for publication;

Now, therefore, it is hereby
ORDERED:

(a) That pursuant to the provisions of GR 9(g), the suggested amendment as attached
hereto is to be published for comment in the Washington Reports, Washington Register,
Washington State Bar Association and Administrative Office of the Court's websites in January
2020.

(b) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(c) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than April 30, 2020. Comments may be sent to the following

addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or supreme(acourts.wa.gov.

Comments submitted by e-mail message must be limited to 1500 words.



Page 2
ORDER
IN THE MATTER OF THE SUGGESTED AMENDMENT TO RPC 6.5 NEW COMMENT [8]

e
e
DATED at Olympia, Washington this (0 day of November, 2019.

For the Court

Fairhwust | CQ .

CHIEF JUSTICE /




" GR9 COVER SHEET

Suggested Amendment to

RULES OF PROFESSIONAL CONDUCT (RPC)
Rule 6.5 -- NONPROFIT AND COURT-ANNEXED LIMITED LEGAL SERVICE
PROGRAMS '

Submitted by the Pro Bono Council

v

A. Name of Proponent: ' : -
Pro Bono Council. As a subcommittee of the Washington State Access to Justice Board, the
Pro Bono Council is a convening body that supports and advocates for the sixteen volunteer
- lawyer prografns across the State. f

B. Spokesperson:
Catherine Brown

Pro Bono Council Manager
1200 Fifth Avenue, Suite 700
Seattle, WA 98101

(206) 267-7026

C. Purpose:
To obtain a clarifying comment to Rule of Professional Conduct (RPC) 6.5 allowing a

limited legal service program to provide notice, as described in paragraph (a)(3) of the Rule,
at the time an individual applies for service, regardless of whether an actual conflict exists at
that time.

RPC 6.5 allows non-profit and court-annexed limited legal services programs to offer short-
term legal services to clients whose legal interests may be in conflict by exempting such
representation from RPCs 1.7, 1.9(a), and 1.18(c), unless a participating lawyer has personal
knowledge of a conflict and the conflict cannot be mitigated by specific screening measures.
This exemption maximizes the limited resources of limited legal service programs and
participating lawyers (pro bono and staff) to provide free legal help to eligible persons. A
limited legal service program must utilize effective screening mechanisms to ensure
confidential information is not disseminated to an attorney who is disqualified from assisting
a client with competing interests because of a known personal conflict.! A limited legal '
service program must provide each client with notice of the conflict and the screening
mechanisms used to avoid the dissemination of confidential information relating to the

L RPC 6.5(a)(3)(i)

GR 9 Cover Sheet — Suggested New Comment to RPC 6.5 Page 1



representation of the competing interests.? Finally, a limited legal service program must also -
be able to demonstrate by convincing evidence that no material information relating to the
representation was transmitted to the opposing client’s attorney.

Neither the rule nor the comments prescribe how the notice is to be provided. In a known
conflict situation, providing individualized notice of an actual conflict creates the potential
for inconsistency with the duty of confidentiality codified in RPC 1.6. Further, in many of the
cases handled by limited legal service programs in Washington State, providing
individualized notice of a conflict can create safety issues for actual and potential clients.

Client safety issues in limited legal services programs often arise in cases involving domestic
violence. Protection from domiestic violence is an area of significant legal need across the
country and in Washington. This is borne out by the Washington State Supreme Court-
sponsored Civil Legal Needs Study Update of 2015 (Study). The Study found that 71 percent
of low-income households in Washington face at least one civil legal problem during a 12-
month period.* Further, 76 percent of persons living in poverty who have significant legal
needs in Washington cannot get the legal help or representation they need to resolve the
problem.’ More importantly for purposes of this suggested comment, the Study confirmed
that victims of domestic violence and/or sexual assault experience the highest number of
legal problems per capita of any group: low-income Washingtonians who have suffered
domestic violence or been a victim of sexual assault experience an average of 19.7 legal
problems per household, twice the average experienced by the general low-income
population.® \

Several limited legal service programs, including volunteer lawyer programs, offer legal
advice clinics for survivors of domestic violence (DV). If a DV survivor seeks legal aid
services while their abuser is a current or former client of that program, under RPC 1.7 or 1.9
there could be a conflict of interest. As described above, RPC 6.5 allows a limited legal
service program to provide short-term limited assistance to the conflicted client, who may be
the victim/survivor, through the mechanism of screening any personally conflicted
attorney(s) from the case and notifying both parties. The process raises the immediate
concern that providing individualized notice of the actual conflict to each party creates an
imminent risk of harm to the victim by alerting an alleged DV perpetrator that their victim is
seeking legal advice. This notice could, thus, put the safety of the victim/survivor in greater
jeopardy. As a collateral matter, RPC 1.6 counsels the exercise of caution when disclosing
client information that is likely to result in imminent harm to a third-party.” As a result of the
lack of clarity on this issue, some limited legal service programs opt instead to follow a strict
policy of not accepting clients where there is a known conflict, which then results in the

2 RPC 6.5{a)(3){ii) !
3 RPC 6.5(a)(3)(iii)

42015 Washington State Civil Legal Needs Study Update, p. 5, at https://ocla.wa.gov/wp-
content/uploads/2015/10/CivilLegalNeedsStudy_October2015_V21_Final10_14_15.pdf.

51d. at p. 15.

51d. atp. 13.

7 See RPC 1.6 Comment [6].
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' opposite outcome to the underlying goal of RPC 6.5: to increase access to free limited legal
services for low-income Washingtonians.

The suggested comment to RPC 6.5 provides important clarity regarding the notice
requirement. This guidance vyill enable any non-profit or court-annexed limited legal service
program that satisfies the provisions of RPC 6.5(a) to serve clients who face compounding
challenges to seeking legal assistance and who might otherwise be barred from obtaining the
help they need due to barriers unwittingly posed by the RPCs. At the same time, limited legal

- service programs ‘are able to help keep those clients safe during the course of their legal
matter without fear of increasing their risk of harm. The suggested comment will allow
limited legal service programs to notify ALL actual and potential clients at the time an
individual applies for help of the potential for conflicts and information about the screening
mechanisms. This fulfills RPC 6.5°s goal to maximize the accessibility of legal aid to as
many individuals as possible while still protecting an individual client’s interests, safety and
confidentiality within the bounds of attorneys’ professional duties.

Further, providing notice of the potential for conflicts and the screening mechanisms to all
applicants for short-term legal services creates an opportunity for applicants to immediately
opt out of receiving services if they feel doing so would be in their best interests. Providing
notice only after an actual conflict arises allows no opportunity to opt out or raise objections
before the conflict arises.

D. Hearing:
A hearing is not requested. The Pro Bono Council has conducted stakeholder outreach on this
issue. Please see the attached supporting materials. \

E. Expedited Consideration:
Expedited consideration is not requested.

F. Supporting Materials: .
Statement regarding stakeholder outreach conducted by Pro Bono Council
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SUGGESTED RULE CHANGES
RULES OF PROFESSIONAL CONDUCT

Recommended by the Pro Bono Council

Suggested Additional Comment to Rule 6.5:

[8] Nonprofit and Court-Annexed Limited Legal Service Programs may provide notice, as

described in paragraph (a)(3), at the time an individual applies for service, regardless of whether

an actual conflict exists at that time.
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