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NEWS RELEASE

Arizona Supreme Court
Administrative Office of the Courts

Contact: Aaron Nash
Phone: 602-452-3656
Email: anash@courts.az.gov

August 27, 2020

Arizona Supreme Court Makes Generational Advance in Access to Justice

PHOENIX — The Arizona Supreme Court voted this week to make far-reaching changes that could
transform the public’s access to legal services. The approved changes, stemming from the Court’s
Task Force on the Delivery of Legal Services, chaired by Vice Chief Justice Ann A. Scott Timmer,
focused on reforming regulations to allow for more innovation and to make legal services more
affordable while still protecting the public. Arizona Supreme Court Chief Justice Robert Brutinel
said of the development, “The Court’s goal is to improve access to justice and to encourage
innovation in the delivery of legal services. The work of the task force adopted by the Court will
make it possible for more people to access affordable legal services and for more individuals and
families to get legal advice and help. These new rules will promote business innovation in
providing legal services at affordable prices. | thank and commend the Task Force and its chair,
Vice Chief Justice Timmer for their groundbreaking work.” The Utah Supreme Court recently
made similar changes to their court rules while other states have task forces looking at reforms.

The Court approved modifications to the court rules regulating the practice of law, which
allows for two significant changes. One change is a licensure process that will allow nonlawyers,
called “Legal Paraprofessionals” (LPs), to provide limited legal services to the public, including
being able to go into court with their client. The other change is the elimination of the rule
prohibiting fee sharing and prohibiting nonlawyers from having economic interests in law firms.
With these modifications, Arizona is set to implement the most far-reaching changes to the
regulation of the practice of law of any state thus far.

Referred to as “LLLPs” in the task force report, the first regulatory framework addresses
the Legal Paraprofessional (LP) model that would authorize nonlawyers to directly provide limited

legal representation to clients. In many ways, LPs would be the legal system’s equivalent of a
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nurse practitioner in the medical field. Those interested in becoming LPs would have to meet
education and experience requirements, pass a professional abilities examination, and pass a
character and fitness process. Successful candidates would be affiliate members of the state bar
and would be subject to the same ethical rules and discipline process as lawyers.

The rule changes authorized by the Court have an effective date of January 1, 2021 and
require the Administrative Office of the Courts to adopt a code section of the Arizona Code of
Judicial Administration to implement the regulatory framework for the licensing of LPs.

Another significant rule change authorized by the Court was the elimination of ER 5.4, the
rule barring nonlawyers from fee sharing and barring nonlawyers from having an economic interest
in a law firm. The regulatory framework addressing this change requires businesses, called
“Alternative Business Structures,” to be licensed. This provision will also become effective on
January 1, 2021.

In part, the innovation opportunities created by these changes are intended to improve
access to justice and to make access to legal documents and legal representation available to more
members of the public. A sentiment driving the task force responsible for proposing the rule
changes was that lawyers have an ethical obligation to assure that legal services are available to
the public and that if the rules stand in the way of making those services available, the rules should
change. At the same time, the changes must maintain the professional independence of lawyers
and protect the public from unethical and unprofessional conduct.

Other changes approved by the Court include those regulating lawyer advertising, most of
which align with recent changes made to the American Bar Association’s Model Rules. For
information about Arizona’s legal services innovations, the application processes that are in
development for these new regulatory programs, links to the proposals, FAQs, the Task Force
report, the Court’s recent order and more, see the Access to Legal Services webpage at

https://www.azcourts.gov/accesstolegalservices/.

HiH

To learn more about Arizona’s judicial branch, visit www.azcourts.gov.
Follow us on Twitter: @AZCourts and on Facebook at @ArizonaSupremeCourt.
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SUPREME COURT OF ARIZONA

In the Matter of ) Arizona Supreme Court
) No. R-20-0034
RESTYLE AND AMEND RULE 31; ADOPT )
NEW RULE 33.1; AMEND RULES 32, )
41, 42 (VARIOUS ERs FROM 1.0 TO )
5.7), 46-51, 54-58, 60 AND 75-76 )
)
)
) FILED: 8/27/2020
)
)

ORDER AMENDING
THE ARIZONA RULES OF THE SUPREME COURT
AND THE ARIZONA RULES OF EVIDENCE
Petitioner Dave Byers, on behalf of the Task Force on the
Delivery of Legal Services, has filed a rule petition and
amended rule petition proposing to: (a) abrogate Arizona Supreme
Court Rule 31 (and associated items TfTollowing the rule) and
replace them with proposed new Rules 31, 31.1, 31.2, and 31.3;
(b) amend Supreme Court Rules 32, 41, 42 (and certain ethics
rules and comments set forth in that rule), 43, 46-51, 54-58,
60, 63, 66, 67, 75 and 76; and (c) adopt a new Supreme Court
Rule 33.1. Having considered the petition, comments submitted

Iin response to the petition, and Petitioner’s reply to those

comments,
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IT IS ORDERED:

(a) abrogating current Supreme Court Rule 31 and the
Oath of Admission and the Lawyer’s Creed of Professionalism that
follow the rule, and replacing them with the adoption of new
Rules 31, 31.1, 31.2, and 31.3 in accordance with Attachment #1
to this order, effective January 1, 2021;

(b) adopting new Supreme Court Rule 33.1 1in
accordance with Attachment #2 to this order, effective January
1, 2021;

(c) amending or abrogating ERs 1.0, 1.5, 1.6, 1.7,
1.8, 1.10, 1.17, 5.1, 5.3, 5.4, 5.7 and 8.3 in Supreme Court
Rule 42 and those rules’ associated rule comments, In accordance
with Attachment #3 to this order, effective January 1, 2021;

(d) amending Supreme Court Rules 32, 41, 43, 46-51,
54-58, 60, 63, 66, 67, 75 and 76 iIn accordance with Attachment
#4 to this order, effective January 1, 2021; and

(e) adopting new Arizona Rule of Evidence 513 1in
accordance with Attachment #5 to this order, effective January
1, 2021.

DATED this 27th day of August, 2020.

/s/
ROBERT BRUTINEL
Chief Justice
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Attachment #1
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ATTACHMENT #1
ARIZONA RULES OF THE SUPREME COURT

Rule 31. Supreme Court Jurisdiction

(a) Jurisdiction. The Arizona Supreme Court has jurisdiction over any person or
entity engaged in the authorized or unauthorized “practice of law” in Arizona, as that
phrase is defined in (b). The Arizona Supreme Court also has jurisdiction over any ABS
licensed under Rule 31.1(c) and ACJA 7-2009.

(b) Definition. “Practice of law” means providing legal advice or services to or for
another by:

(1) preparing or expressing legal opinions to or for another person or entity;

(2) representing a person or entity in a judicial, quasi-judicial, or administrative
proceeding, or other formal dispute resolution process such as arbitration or
mediation;

(3) preparing a document, in any medium, on behalf of a specific person or entity
for filing in any court, administrative agency, or tribunal;

(4) negotiating legal rights or responsibilities on behalf of a specific person or
entity; or

(5) preparing a document, in any medium, intended to affect or secure a specific
person’s or entity’s legal rights.

Rule 31.1. Authorized Practice of Law.

(@) Requirement. A person may engage in the practice of law in Arizona, or
represent that he or she is authorized to engage in the practice of law in Arizona, only if:

(1) the person is an active member in good standing of the State Bar of Arizona
under Rule 32; or

(2) the person is specifically authorized to do so under Rules 31.3, 38, or 39.

(b) Lack of Good Standing. A person who is currently suspended or has been
disbarred from the State Bar of Arizona, or is currently on disability inactive status, is not
a member in good standing of the State Bar of Arizona under Rule 31.1(a)(1).

(c) Alternative Business Structure (ABS). An entity that includes nonlawyers who
have an economic interest or decision-making authority as defined in ACJA 7-209 may
employ, associate with, or engage a lawyer or lawyers to provide legal services to third
parties only if:

(1) it employs at least one person who is an active member in good standing of the
State Bar of Arizona under Rule 32 who supervises the practice of law under ER 5.3;
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(2) it is licensed pursuant to ACJA § 7-209; and

(3) legal services are only provided by persons authorized to do so and in
compliance with the Rules of Supreme Court.

Rule 31.2. Unauthorized Practice of Law. Except as provided in Rule 31.3, a person,
entity, or ABS who is not authorized to practice law in Arizona under Rule 31.1(a), (c),
or Rule 31.3 must not:

(a) engage in the practice of law or provide legal services in Arizona; or

(b) use the designations “lawyer,” “attorney at law,” “counselor at law,” “law,” “law
office,” “J.D.,” “Esq.,” “alternative business structure (ABS),” or other equivalent words
that are reasonably likely to induce others to believe that the person or entity is
authorized to engage in the practice of law or provide legal services in Arizona.

Rule 31.3. Exceptions to Rule 31.2.
(a) Generally.

(1) Notwithstanding Rule 31.2, a person or entity may engage in the practice of
law in a limited manner as authorized in Rule 31.3(b) through (e), but the person or
entity who engages in such an activity is subject to the Arizona Supreme Court’s
jurisdiction concerning that activity.

(2) A person who is currently suspended or has been disbarred from the State Bar
of Arizona, or is currently on disability inactive status, may not engage in any of the
activities specified in this Rule 31.3 unless this rule authorizes a specific activity.

(3) An ABS whose license has been suspended or revoked may not engage in any
of the activities specified in this rule, except an ABS whose license has been
suspended may engage in activities as expressly authorized by judgment or order of
the Arizona Supreme Court, the presiding disciplinary judge, or a hearing panel.

(b) Governmental Activities and Court Forms.

(1) In Furtherance of Official Duties. An elected official or employee of a
governmental entity may perform the duties of his or her office and carry out the
government entity’s regular course of business.

(2) Forms. The Supreme Court, Court of Appeals, superior court, and limited
jurisdiction courts may create and distribute forms for use in Arizona courts.

(c) Legal Entities.

(1) Definition. “Legal entity” means an organization that has legal standing under
Arizona law to sue or be sued in its own right, including a corporation, a limited
liability company, a partnership, an association as defined in A.R.S. 88 33-1202 or
33-1802, a trust, or a governmental or tribal entity.
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(2) Documents. A legal entity may prepare documents incidental to its regular
course of business or other regular activity if they are for the entity’s use and are not
made available to third parties.

(3) Justice and Municipal Courts. A person may represent a legal entity in a
proceeding before a justice court or municipal court if:

(A) the person is an officer, partner, member, manager, or employee of the
entity;

(B) the entity has specifically authorized the person to represent it in the
proceeding;

(C) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and

(D) the person is not receiving separate or additional compensation for
representing the entity (other than receiving reimbursement for costs).

(4) General Stream Adjudication Proceeding. A person may represent a legal
entity in superior court in a general stream adjudication proceeding conducted under
A.R.S. 88 45-251 et seq. (including a proceeding before a master appointed under
AR.S. § 45-255) if:

(A) the person is an officer, partner, member, manager, or employee of the
entity;

(B) the entity has specifically authorized the person to represent it in the
proceeding;

(C) such representation is not the person’s primary duty to the entity but is
secondary or incidental to other duties related to the entity’s management or
operation; and

(D) the person is not receiving separate or additional compensation for
representing the corporation or association (other than receiving reimbursement
for costs).

(5) Administrative Hearings and Agency Proceedings. A person may represent a
legal entity in a proceeding before the Office of Administrative Hearings, or before an
Arizona administrative agency, commission, or board, if:

(A) the person is an officer, partner, member, manager, or employee of the
entity;

(B) the entity has specifically authorized the person to represent it in the
particular proceeding;


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS45-255&originatingDoc=NAE025A20A48C11DE97CFC30D94C59A9E&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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(C) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and

(D) the person is not receiving separate or additional compensation for
representing the entity (other than receiving reimbursement for costs).

(6) Arizona Corporation Commission. A person may represent a legal entity in a
proceeding before the Arizona Corporation Commission (“Commission”) if the
representation complies with subsection (c)(5). Additionally, a person with expertise
in the field of public utility regulatory compliance, public utility accounting or
finance, public utility engineering, railroad engineering or safety, or pipeline
engineering or safety may prepare, submit, or file with the Commission on the entity’s
behalf a tariff, rate schedule, engineering report, or other technical or financial
document within the person’s field of expertise.

(7) Exception. Despite Rule 31.3(c)(3) through (c)(6), a court, the hearing officer,
or the officer presiding at the agency or commission proceeding, may order the entity
to appear only through counsel if the court or officer determines that the person
representing the entity is interfering with the proceeding’s orderly progress or
imposing undue burdens on other parties.

(d) Tax-Related Activities and Proceedings.
(1) A person may prepare a tax return for an entity or another person.

(2) A certified public accountant or other federally authorized tax practitioner (as
that term is defined in A.R.S. §8 42-2069(D)(1)) may:

(A) render individual and corporate financial and tax advice to clients and
prepare tax-related documents for filing with governmental agencies;

(B) represent a taxpayer in a dispute before the State Board of Tax Appeals if
the amount at issue is less than $25,000; and

(C) practice before the Internal Revenue Service or other federal agencies if
authorized to do so.

(3) A property tax agent (as that term is defined in A.R.S. § 32-3651), who is
registered with the Arizona State Board of Appraisal under A.R.S. 8§ 32-3642, may
practice as authorized under A.R.S. § 42-16001.

(4) A person may represent a party in a small claim proceeding in Arizona Tax
Court conducted under A.R.S. 88§ 12-161 et seq.

(5) In any tax-related proceeding before the Arizona Department of Revenue, the
Office of Administrative Hearings relating to the Arizona Department of Revenue, a
state or county board of equalization, the Arizona Department of Transportation, the
Arizona Department of Economic Security, the Arizona Department of Child Safety,
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or any county, city, or town taxing or appeals official, a person may represent a
taxpayer if:

(A) the person is:
(i) acertified public accountant,

(if) a federally authorized tax practitioner (as that term is defined in A.R.S.
§ 42-2069(D)(1)); or

(iii) in matters in which the amount in dispute, including tax, interest and
penalties, is less than $5,000, the taxpayer’s duly appointed representative; or

(B) the taxpayer is a legal entity (including a governmental entity) and:

(1) the person is an officer partner, member, manager, or employee of the
entity;

(i) the entity has specifically authorized the person to represent it in the
proceeding;

(iii) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and

(v) the person is not receiving separate or additional compensation for such
representation (other than receiving reimbursement for costs).

(e) Other.

(1) Children with Disabilities. In any administrative proceeding under 20 U.S.C.
88 1415(f) or (K) regarding any matter relating to the identification, evaluation,
educational placement, or the provision of a free appropriate public education for a
child with a disability or suspected disability, a person may represent a party if:

(A) the hearing officer determines that the person has special knowledge or
training with respect to the problems of children with disabilities; and

(B) the person is not charging a fee for representing the party (other than
receiving reimbursement for costs).

Despite these provisions, the hearing officer may order the party to appear only
through counsel or in some other manner if he or she determines that the person
representing the party is interfering with the proceeding’s orderly progress or imposing
undue burdens on other parties.

(2) Department of Fire, Building and Life Safety. In any landlord/tenant dispute
before the Arizona Department of Fire, Building and Life Safety, a person may
represent a party if:

(A) the party has specifically authorized the person to represent the party in the
proceeding; and


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1415&originatingDoc=NAE025A20A48C11DE97CFC30D94C59A9E&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_ae0d0000c5150
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(B) the person is not is not charging a fee for the representing the party (other
than receiving reimbursement for costs).

(3) Fiduciaries. A person licensed as a fiduciary under A.R.S. § 14-5651 may
perform services in compliance with Arizona Code of Judicial Administration 8 7-202
without acting under the supervision of an attorney authorized under Rule 31.1(a) to
engage in the practice of law in Arizona. Despite this provision, a court may suspend
the fiduciary’s authority to act without an attorney if it determines that lay
representation is interfering with the proceeding’s orderly progress or imposing undue
burdens on other parties.

(4) Legal Document Preparers and Legal Paraprofessionals. Certified legal
document preparers and legal paraprofessionals may perform services in compliance
with the Arizona Code of Judicial Administration. Disbarred or suspended attorneys
may only be certified as a legal document preparer or licensed as a legal
paraprofessional if approved by the Supreme Court.

(5) Mediators.

(A) A person who is not authorized under Rule 31.1(a) to engage in the
practice of law in Arizona may prepare a written agreement settling a dispute or
file such an agreement with the appropriate court if:

(1) the person is employed, appointed, or referred by a court or government
entity and is serving as a mediator at the direction of the court or a
governmental entity; or

(it) the person is participating without compensation in a nonprofit
mediation program, a community-based organization, or a professional
association.

(B) Unless specifically authorized in Rule 31.3(¢)(5)(A), a mediator who is not
authorized under Rule 31.1(a) to engage in the practice of law in Arizona and who
prepares or provides legal documents for the parties without attorney supervision
must be certified as a legal document preparer in compliance with the Arizona
Code of Judicial Administration § 7-208.

(6) Nonlawyer Assistants and Out-of-State Attorneys.

(A) A nonlawyer assistant may act under an attorney’s supervision in
compliance with ER 5.3 of the Arizona Rules of Professional Conduct. This
exception is not subject to the restriction in Rule 31.3(a)(2) concerning a person
who is currently suspended or has been disbarred from the State Bar of Arizona or
is currently on disability inactive status.

(B) An attorney licensed in another jurisdiction may engage in conduct that is
permitted under ER 5.5 of the Arizona Rules of Professional Conduct.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS14-5651&originatingDoc=NAE025A20A48C11DE97CFC30D94C59A9E&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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(7) Personnel Boards. An employee may designate a person as a representative
who is not necessarily an attorney to represent the employee before any board hearing
or any quasi-judicial hearing dealing with personnel matters, but no fee may be
charged (other than for reimbursement of costs) for any services rendered in
connection with such hearing by any such designated representative who is not
authorized under Rule 31.1(a) to engage in the practice of law in Arizona.

(8) State Bar Fee Arbitration. A person may represent a legal entity in a fee
arbitration proceeding conducted by the State Bar of Arizona Fee Arbitration
Committee, if:

(A) the person is a full-time officer, partner, member, manager, or employee of
the entity;

(B) the entity has specifically authorized the person to represent it in the
particular proceeding;

(C) such representation is not the person’s primary duty to the entity, but is
secondary or incidental to other duties relating to the entity’s management or
operation; and

(D) the person is not receiving separate or additional compensation for
representing the entity (other than receiving reimbursement for costs).
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ATTACHMENT #2
ARIZONA RULES OF THE SUPREME COURT

Rule 33.1. Committee; Entity Regulation
(a) Committee.

1. Creation of the Committee. The examination of applications and recommendations to
grant or deny licensure of alternative business structures shall conform to this rule and
ACJA § 7-209. For such purposes, there shall be a Committee on Alternative Business
Structures. The Committee on Alternative Business Structures shall consist of eleven
members.

2. Appointment of Members. Members of the Committee shall be appointed by the
Arizona Supreme Court, considering geographical, gender, and ethnic diversity.
Members shall serve at the pleasure of the Court and may be removed from the
Committee at any time by order of the Court. A member of the Committee may resign at
any time. The Chief Justice shall appoint the Committee chair.

3. Terms of Office. Members of the Committee will serve three-year terms, which will
be staggered among members as designated by the Chief Justice. Members may be
reappointed to successive terms. If a vacancy exists due to resignation or inability of a
board member to serve, the Court shall appoint another person to serve the unexpired
term.

4. Powers and Duties of the Committee. The Committee on Alternative Business
Structures shall examine applications for licensure and recommend to the Court those
applicants who are deemed by the Committee to be qualified and not qualified pursuant
to ACJA 8 7-209. The Court will then consider the recommendations and either grant or
deny licensure.

5. Review by Court. The Committee’s recommendation regarding an application for
licensure will be transmitted to the Arizona Supreme Court for review as provided in
ACJA 8 7-209(E). Upon receipt of the recommendation, the Court may decline review or
issue an order approving, denying, or approving with modification the recommendation
Upon receipt of the Court’s order, the Committee shall either grant or deny the
application as directed.

6. Response to Recommendation to Deny.

A. An applicant affected by any recommendation of the Committee on Alternative
Business Structures may, within twenty (20) days after such a recommendation has
been filed with the Arizona Supreme Court file a response with the Court. The response
should state the facts that form the basis for the response, and applicant’s reasons for
believing this Court should approve, deny, or modify the recommendation of the
Committee.
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B. A copy of the response must be promptly served upon the Committee. The
Committee will have thirty (30) days after service to transmit the applicant’s file,
including all findings and reports prepared by or for the Committee, and a reply to the
response fully advising the Court as to the Committee’s reason for its recommendation.
Thereafter, the Court may hold any hearings or request additional information as
necessary to decide whether to approve or deny the application or approve it with
modification.

C. Any document filed under Rule 33.1(a)(6) is open to the public except that, upon
request by an applicant, the Clerk will seal medical or psychological reports and
records. An applicant may request the Court to seal a portion of any other materials
submitted.

(b) Decision Regarding Licensure. The Committee shall recommend approval of
applications if the requirements in this rule and in ACJA 8§ 7-209 are met by the
applicant. The Committee’s recommendation shall state the factors in favor of approval.

(1) Decisions of the Committee must take into consideration the following regulatory
objectives:

(A) protecting and promoting the public interest;

(B) promoting access to legal services;

(C) advancing the administration of justice and the rule of law;

(D) encouraging an independent, strong, diverse, and effective legal profession; and
(E) promoting and maintaining adherence to professional principles.

(2) The Committee shall examine whether an applicant has adequate governance
structures and policies in place to ensure:

(A) lawyers providing legal services to consumers act with independence consistent
with the lawyers’ professional responsibilities;

(B) the alternative business structure maintains proper standards of work;
(C) the lawyer makes decisions in the best interest of clients;

(D) confidentiality consistent with Arizona Rule of Supreme Court 42 is
maintained; and

(E) any other business policies or procedures that do not interfere with a lawyers’
duties and responsibilities to clients.

(c) Power of Court to Revoke or Suspend License. Nothing contained in this rule shall
be considered as a limitation upon the power and authority of the Arizona Supreme Court
upon petition of the Committee on Alternative Business Structures, probable cause
committee, bar counsel, or on its own motion, to file a petition with the presiding
disciplinary judge to revoke or suspend, after due notice and hearing, the license of an
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alternative business structure in this state for fraud or material misrepresentation in the
procurement the ABS’s license.

(d) Practice in Courts. No alternative business structure shall employ any person to
provide legal services in the State of Arizona unless the person is licensed to practice law
or otherwise authorized to provide legal services under Rule 31.1 or 31.3.

(e) Retention and Confidentiality of Records of Applicants. The records of applicants
for licensure pursuant to ACJA § 7-209 shall be maintained and may be destroyed in
accordance with approved retention and disposition schedules pursuant to administrative
order of the Court, pursuant to Rule 29, Rules of Supreme Court. The records and the
proceedings concerning an application for licensure shall remain confidential, except as
otherwise provided in these rules. Bar counsel shall be allowed access to the records of
applicants for licensure and the proceedings of the Committee concerning an application
for licensure in connection with any proceeding before the Court. In addition, the
Committee or designated staff may disclose their respective records pertaining to an
applicant for licensure to:

1. any licensing authority in any other state the applicant seeks similar licensure;
2. bar counsel for discipline enforcement purposes; and
3. a law enforcement agency, upon subpoena or good cause shown.

() Immunity from Civil Suit.

1. The Arizona Supreme Court, the Committee, and the members, staff, employees, and
agents thereof, are immune from all civil liability for conduct and communications
occurring in the performance of their official duties relating to the licensing of applicants
seeking to be licensed as an alternative business structure.

2. Records, statements of opinions and other information regarding an applicant for
licensure communicated by any person, firm, or institution, without malice, to the Court
or the Committee, and the Court’s and Committee’s members, staff, employees, and
agents, are privileged, and civil suits predicated on such records, statements, or other
information may not be instituted.
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ATTACHMENT #3*
ARIZONA RULES OF THE SUPREME COURT

Rule 42. Arizona Rules of Professional Conduct

* * *

ER 1.0. Terminology
(@) — (b) [[No change]]
(c) "Flrm" or "law flrm" denotes a Iawyer or Iawyers in a—law—pattnetshﬂe

eeetheeetgan&aﬂen any afflllatlon or any entltv that prowdes qual services for

WhICh it employs Iawyers Whether gevemment—l&wets—sheeld—be—treated—as—a

two or more Iawyers constltute a flrm can depend on the specmc facts
(d) — (f) [[No changel]]

(h g) [[No change to text]]

(+h) [[No change to text]]

( D) [[No change to text]]

(k 1) “Screened” denotes the isolation of a lawyer or nonlawyer from any

participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or nonlawyer is obligated to protect under these Rules or other
law.

(1) Reasonably adequate procedures include:

(i) written notice to all affected firm personnel that a screen is in place and
the screened lawyer or nonlawyer must avoid any communication with other
firm personnel about the screened matter:

(i1) adoption of mechanisms to deny access by the screened lawyer or
nonlawyer to firm files or other information, including information in
electronic form, relating to the screened matter:

L Additions to the text of the rules are shown by underscoring and deletions of text
are shown by strike-through.
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(ii1) acknowledgment by the screened lawyer or nonlawyer of the obligation
not to communicate with any other firm personnel with respect to the matter
and to avoid any contact with any firm files or other information, including
information in electronic form, relating to the matter;

(iv) periodic reminders of the screen to all affected firm personnel; and

(v) additional screening measures that are appropriate for the particular
matter will depend on the circumstances.

(2) Screening measures must be implemented as soon as practical after a
lawyer, nonlawyer, or firm knows or reasonably should know that there is a need

for screening.
(1K) — (A m) [[No change to text]]

(n) “Business transaction,” when used in reference to conflicts of interests:

(1) includes but is not limited to:

(i) the sale of goods or services related to the practice of law to existing
clients of a firm’s legal practice;

(i1) a lawyer referring a client to nonlegal services performed by others
within a firm or a separate entity in which the lawyer or the lawyer’s firm has a
financial interest; or

(iii) transactions between a lawyer or a firm and a client in which a lawyer
or firm accepts nonmonetary property or an interest in the client's business as
payment of all or part of a fee.

(2) does not include:

(1) ordinary fee arrangements between client and lawyer: or

(i1) standard commercial transactions between a lawyer and a client for
products or services that the client generally markets to others and over which
the lawyer has no advantage with the client.

(0) “Personal interests,” when used in reference to conflicts of interests, include
but are not limited to:

(1) the probity of a lawyer’s own conduct, or the conduct of a nonlawyer in the
firm, in a transaction;

(2) referring clients to a nonlawyer within a firm to provide nonlegal services;
or

(3) referring clients to an enterprise in which a firm lawyer or nonlawyer has
an undisclosed or disclosed financial interest.
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(p) “Authorized to practice law in this jurisdiction” denotes a firm that employs
lawyers or nonlawyers who provide legal services as authorized by Rule 31.1(a).

(a) “Nonlawyer” denotes a person not licensed as a lawyer in this jurisdiction or
who is licensed in another jurisdiction but is not authorized by Supreme Court
Rule 31.1(a) to practice Arizona law.

Comment [2003 2021 amendment]

Confirmed Writing
[1] [[No change]]

[4-2] SimHarquestions can alse arise with respect to lawyers in legal aid, and legal
services organizations, and other entities that include nonlawyers and provide

other services in addition to legal services. Depending upon the structure of the
organization, the entire organization or different components of it may constitute a
firm or _firms for purposes of these Rules. For instance, an organization that
provides legal, accounting, and financial planning services to clients is a “firm” for
purposes of these Rules for which a lawyer is responsible for assuring that
reasonable measures are in place to safeguard client confidences and avoid
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conflicts of interest by all employees, officers, directors, owners, shareholders, and
members of the firm regardless of whether or not the nonlawyers participate in
providing legal services. See Rules 5.1, 5.2, and 5.3.

Fraud
[3 5] - [5 7] [[Renumbered; No change to text]]
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ER 1.5. Fees
(@) - (d) [[No change]]
(e) A-div

enly Two or more firms |0|ntlv Worklnq on a matter may d|V|de a fee paid bv a
client if:

FepFesen{aHen— the flrms dlsclose to the cllent in_writing how the fee WI|| be

divided and how the firms will divide responsibility for the matter among
themselves;

(2) the cllent ag;ees consents to the d|V|5|on of fees; ina ertlng 5|gned by the

(3) the total fee is reasonable; and

(4) the division of responsibility among firms is reasonable in light of the
client’s need that the entire representation be completely and diligently completed.

Comment [2003 2021 amendment]
Reasonableness of Fee and Expenses
[1] [[No change]]

Basis or Rate of Fee
[2] - [3] [[No change]]
Term of Payment

[4] - [5] [[No change]]

Prohibited Contingent Fees
[6] [[No change]]

Disclosure of Refund Rights for Certain Prepaid Fees
[7] [[No change]]
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Dispute Over Fees
[10 8] [[Renumbered; No change to text]]
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ER 1.6. Confidentiality
(@) — (e) [[No change]]

2003 Comment [amended 2009 2021]
[1] - [4] [[No change]]

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances limit
that authority, a lawyer is impliedly authorized to make disclosures about a client
when appropriate in carrying out the representation in some situations, for
example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or, to make a disclosure that facilitates a satisfactory
conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice,
disclose to each other, and nonlawyers in the firm, information relating to the legal
representation of a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers. Any such shared information shall
be subject to requirements of confidentiality.

[6] [[No change]]

Disclosure Adverse to Client
[7] - [20] [[No change]]

Withdrawal
[21] [[No change]]

Acting Competently to Preserve Confidentiality
[22] - [23] [[No change]]

Former Client
[24] [[No change]]
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ER 1.7. Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(@), a lawyer may represent a client if each affected client gives informed consent,
confirmed in writing-, and:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client:;

(2) the representation is not prohibited by law; and

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal.

(c) A lawyer may not represent a party in asserting a claim against another party
represented by a firm if the same person or entity holds an ownership interest, directly or
indirectly, of 10 percent or more, or has managerial authority comparable to that of a
partner, in the lawyer’s firm and the other firm.

Comment [2003 2021 amendment]
[1] - [9] [[No change]]

Personal Interest Conflicts

[£2 10] - [22 11] [[Renumbered; No change to text]]
[£3 12] - [34 33] [[Renumbered; No change to text]]
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[34] ER 1.7(c) parallels ER 1.7(b)(3) in barring certain concurrent representations
of adverse parties, irrespective of consent. Where there is an overlap of ownership
or management between law firms that does not involve effective control, ER
1.7(a) and (b) will determine whether the two firms can concurrently represent
adverse parties. Moreover, where a lawyer or other owner of a firm has a financial
interest in an opposing party, the interest will ordinarily be considered a “personal
interest” as that term is used in ER 1.10(a) that may not be imputed to other
lawyers in the firm, unless that personal interest would materially limit the other
lawyers’ independent professional judgment. Even though the personal interest
conflict will not be imputed to other members of the firm, the lawyer must
disclose the interest to the firm’s client and obtain their informed consent,
confirmed in writing, to proceed with the representation.
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ER 1.8. Conflict of Interest: Current Clients: Specific Rules
(@) — () [[No change]]

(m) A lawyer wishing to engage in a business transaction with a client must
comply with both ER 1.7 and 1.8(a) if:

(1) the client expects the lawyer to represent the client in the transaction; or

(2) the lawyer’s financial interest otherwise poses a significant risk that the
lawyer’s representation of the client will be materially limited by the lawyer’s
financial interest in the transaction.

Comment [2003 2021 amendment]
Business Transactions Between Client and Lawyer

/\ A ’
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[3 1] The risk to a client is greatest when the client expects the lawyers to
represent the client in the transaction itself or when the lawyer’s financial interest
otherwise poses a significant risk that the lawyer’s representation of the client will
be materially limited by the lawyer’s financial interest in the transaction. Here the
lawyer’s role requires that the lawyer must comply, not only with requirements of
paragraph (a), but also with requirements of ER 1.7. Under that Rule, the lawyer
must disclose the risks associated with the lawyer’s dual role as both legal adviser
and participant in the transaction, including when lawyers refer clients for
nonlegal services provided in the firm by either the lawyer or nonlawyer in the
firm or refer clients through a separate entity in which the lawyer has a financial
interest, such as the risk that the lawyer will structure the transaction or give legal
advice in a way that favors the lawyer’s interests at the expense of the client.
Moreover, the lawyer must obtain the client’s informed consent. In some cases,
the lawyer’s interest may be such that ER 1.7 will preclude the lawyer from
seeking the client’s consent to the transaction.

[4 2] - [2% 19] [[Renumbered; No change to text]]
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ER 1.10. Imputation of Conflicts of Interest: General Rule

(2) While lawyers and nonlawyers are associated in a firm, none of them shall
knowingly represent a client on legal or nonlegal matters when any one of them
practicing alone would be prohibited from doing so by ERs 1.7 or 1.9, unless the
prohibition is based on a personal interest of the prohibited lawyer or nonlawyer
and does not present a significant risk of materially limiting the representation of
the client by the remaining lawyers and nonlawyers in the firm.

(b) — (e) [[No change]]

(f) _If a nonlawyer is personally disqualified pursuant to paragraph (a), the
nonlawyer may be screened and the nonlawyer’s personal disqualification is not
imputed to the rest of the firm unless the nonlawyer is an owner, shareholder,
partner, officer, or director of the firm.

(q) If a lawyer is personally disqualified from representing a client due to events or
conduct in which the person engaged before the person became licensed as a
lawyer, the lawyer may be screened, and the lawyer’s personal disqualification is
not imputed to the rest of the firm unless the lawyer is an owner, shareholder,
partner, officer or director of the firm.

Comment [2003-anrd-2016 2021 amendment]
Definition of Firm
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[5 1] - [32 7] [[Renumbered; No change to text]]
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ER 1.17. Sale of Law Practice or Firm

(a) A lawyer-orataw firm may sell or purchase a law practice, or ar-area-offaw

practice a practice area of a firm, including good will, if the folewing-cenditions
are-satisfied seller gives written notice to each of the seller's clients regarding:

(1) the proposed sale, including the identity of the purchaser;

(2) the client's right to retain other counsel or to take possession of the file; and

(3) the fact that the client's consent to the transfer of the client's files will be
presumed if the client does not take any action or does not otherwise object within
ninety (90) days of receipt of the notice.

(b) If a client cannot be given notice, the representation of that client may be
transferred to the purchaser only upon entry of an order so authorizing by a court
having jurisdiction. The seller may disclose to the court in camera information
relating to the representation only to the extent necessary to obtain an order
authorizing the transfer of a file.

(c) A sale may not be financed by increases in fees charged to the clients of the

practice. Existing arrangements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser.

(d) Before providing a purchaser access to detailed information relating to the
representation, including client files, the seller must provide the written notice to a
client as described above.

(e) Lawyers participating in the sale of a law practice or a practice area must
exercise competence in identifying a purchaser qualified to assume the practice
and the purchaser's obligation to undertake the representation competently, avoid
disqualifying conflicts, and secure the client's informed consent for those conflicts
that can be agreed to and the obligation to protect information relating to the
representation.

(f) If approval of the substitution of the purchasing lawyer for a selling firm is
required by the rules of any tribunal in which a matter is pending, such approval
must be obtained before the matter can be included in the sale.
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(9) This Rule does not apply to the transfers of legal representation between
lawyers when such transfers are unrelated to the sale of a practice or an area of

practice.
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ER 5.1. Responsibilities of Rarthers,-Managers—and-Supervisory-Lawyers Lawyers

Who Have Ownership Interests or are Managers or Supervisors

(a) A lawyer who has an ownership interest in a firm, and a lawyer who individually or

together with other lawyers possesses comparable managerial authority in a firm, shall
make reasonable efforts to ensure that the firm has in effect internal policies and
procedures giving reasonable assurance that all lawyers and nonlawyers in the firm
conform to these Rules of Professional Conduct.

(1) Internal policies and procedures include, but are not limited to, those designed to
detect and resolve conflicts of interest, maintaining confidentiality, identifying dates by
which actions must be taken in pending matters, account for client funds and property
and ensure that inexperienced lawyers are properly supervised.

(2) Other measures may be required depending on the firm's structure and the nature
of its practice.

(b) A lawyer having direet supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional
Conduct. The degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the experience of the person who is
being supervised and the amount of work supervised. Whether a lawyer has supervisory
authority may vary given the circumstances.

(c) A lawyer shall be personally responsible for another lawyer's violation of the Rules of
Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

(2) the lawyer is-a-partrer has an ownership interest in or has comparable managerial
authority in the firm in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take reasonable remedial action.

(1) Appropriate remedial action by an owner or managing lawyer depends on the
immediacy of that lawyer's involvement and the seriousness of the misconduct.

(i1) A supervisor must intervene to prevent avoidable consequences of misconduct
if the supervisor knows that the misconduct occurred.
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ER 5.3. Responsibilities Regarding Nonlawyers Assistants

(ab) . . Jico .
shall make reasonable efforts to ensure that the petsen—s—eenelﬂet firm has in effect
measures giving reasonable assurance that the conduct of nonlawyers engaged in
activities assisting lawyers in providing legal services and those who have access to
attorney-client information, is compatible with the professional obligations of the
lawyer.;-and Reasonable measures include, but are not limited to, adopting and enforcing
policies and procedures designed:

(1) to prevent nonlawyers in a firm from directing, controlling, or materially limiting
the lawyer’s independent professional judgment on behalf of clients or materially
influencing which clients a lawyer does or does not represent; and

(2) to ensure that nonlawyers assisting in the delivery of legal services or working
under the supervision of a lawyer comport themselves in accordance with the lawyer’s
ethical obligations, including, but not limited to, avoiding conflicts of interest and
maintaining the confidentiality of all lawyer client information protected by ER 1.6.

(b) A lawyer having supervisory authority over a nonlawyer within or outside a firm shall
make reasonable efforts to ensure that the nonlawyer’s conduct when engaged in
activities assisting lawyers in providing legal services is compatible with the professional
obligations of the lawyer.

(1) Reasonable efforts include providing to nonlawyers appropriate instruction and
supervision concerning the ethical aspects of their employment or retention, particularly
regarding the obligation not to disclose information relating to the representation of the
client.

(2) Measures employed in supervising nonlawyers should take into account that they
may not have legal training and are not subject to professional discipline.

(3) When retaining or directing a nonlawyer outside the firm to assist the lawyer’s
delivery of legal services, a lawyer should communicate directions appropriate under the
circumstances to give reasonable assurance that the nonlawyer's conduct is compatible
with the professional obligations of the lawyer.

(4) Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer.
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(c) & A lawyer shall be responsible for conduct of such-a-persen a nonlawyer that would
be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the Iawyer i—S—a—pa-Ft-HEf—G-F has eemparalete managenal authonty in the firm

knows of the conduct at a t|me when |ts consequences can be av0|ded or mltlgated but
fails to take reasonable remedial action.

(d) When a firm includes nonlawyers who have an economic interest or managerial
authority in the firm, any lawyer practicing therein shall ensure that a lawyer has been
identified as responsible for establishing policies and procedures within the firm to assure
nonlawyer compliance with these rules.

Comment [2003 2021 amendment]

[1] The rule in paragraph (d) recognizes that lawyers may provide legal services through
firms that include nonlawyers as economic interest holders, owners, managers,
shareholders, officers, or other nonlawyers who hold decision-making authority. Any
such alternative business structure (ABS) as defined in Rule 31 must be licensed in
accordance with ACJA 8 7-209. Any lawyer who provides legal services through an
unlicensed ABS is engaged in the unauthorized practice of law.
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ER 8.3. Reporting Professional Misconduct
(@) — (b) [[No change]]

(c) A lawyer who knows that a legal paraprofessional or certified Alternative Business
Structure entity has committed a violation of the applicable codes of conduct that raises a
substantial question as to the person or entity’s compliance with the codes shall inform
the appropriate authority.

(e d) This Rule does not require disclosure of information otherwise protected by ER 1.6
or information gained by a lawyer or judge while serving as a member of an approved
lawyers assistance program to the extent that such information would be confidential if it
related to the representation of a client.

Comment [2003 amendment]
[1] - [5] [[No change]]

Comment to 2002 Amendment to ER 8.3(D)
[[No change]]

Comment to 2021 Amendment to ER 8.3(c)

The duty to report misconduct of a legal paraprofessional that raises a substantial
guestion as to that individual’s compliance with their code of conduct as set forth in
ACJA 8 7-210 does not apply to a lawyer who is retained to represent the legal
paraprofessional. Similarly, the duty to report misconduct by an Alternative Business
Structure (ABS) entity that raises a substantial question as to the entity’s compliance with
the code of conduct in ACJA § 7-209 does not apply to a lawyer retained to represent the
ABS but does apply to lawyers who work in or have ownership interests in an ABS.
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Attachment #4
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ATTACHMENT #42
ARIZONA RULES OF THE SUPREME COURT

Rule 32. Organization of State Bar of Arizona.

(a) State Bar of Arizona. The Supreme Court of Arizona maintains under its direction
and control a corporate organization known as the State Bar of Arizona.

1. Practice of law. [[No change]]

2. Mission. The State Bar of Arizona exists to serve and protect the public with respect
to the provision of legal services and access to justice. Consistent with these goals, the
State Bar of Arizona seeks to improve the administration of justice and the competency,
ethics, and professionalism of lawyers and those engaged in the authorized practice of
law praeticing in Arizona. This Court empowers the State Bar of Arizona, under the
Court's supervision, to:

A. organize and promote activities that fulfill the responsibilities of the legal
profession and its reividual members to the public;

B. promote access to justice for those who live, work, and do business in this state;
C. aid the courts in the administration of justice;

D. assist this Court with the regulation and discipline of persons engaged in the
practice of law; assist the Court with the requlation and discipline of alternative
business structures (ABS) and legal paraprofessionals; foster on the part of those
engaged in the practice of law ideals of integrity, learning, competence, public service,
and high standards of conduct; serve the professional needs of its members; and
encourage practices that uphold the honor and dignity of the legal profession;

E. conduct educational programs regarding substantive law, best practices,
procedure, and ethics; provide forums for the discussion of subjects pertaining to the
administration of justice, the practice of law, and the science of jurisprudence; and
report its recommendations to this Court concerning these subjects.

(b) Definitions. Unless the context otherwise requires, the following definitions shall
apply to the interpretation of these rules relating to admission, discipline, disability and
reinstatement of lawyers, ABSs, and legal paraprofessionals:

1. “Board” [[No change]]
2. “Court” [[No change]]

2 Additions to the text of the rules are shown by underscoring and deletions of text
are shown by strike-through.
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3. “Discipline” means those sanctions and limitations on members and others and the
practice of law provided in these rules. Discipline is distinct from diversion or disability
inactive status, but the term may include that status where the context so requires.
Discipline includes sanctions and limitations on ABSs as provided in these rules and
ACJA 8§ 7-209 and legal paraprofessionals as provided in these rules and ACJA 8§ 7-210.

4. “Discipline proceeding” and “disability proceeding” [[No change]]
5. “Member” [[No change]]
6. “Non-member” [[No change]]

7. “Respondent” means any person, ABS, or legal paraprofessional subject to the
jurisdiction of the court against whom a charge is received for violation of these rules,
ACJA 8 7-209 or ACJA § 7-210.

8. “State bar” [[No change]]
(c) Membership.

1. Classes of Members. Members of the state bar shall be divided into five six classes:
active, inactive, retired, suspended, and judicial, and affiliate. Disbarred or resigned
persons are not members of the bar.

2. Active Members. Every person licensed to practice law in this state is an active
member except for persons who are inactive, retired, suspended, ef judicial, or affiliate
members.

3. Affiliate Members. Legal paraprofessionals are affiliate members for purposes of
requlation and discipline under these rules.

% 4. Admlssmn Llcensure and Fees AH—peesens—aém{{eel—te—praeHee—m—aeeeFelanee

Upon admlssmn to the state bar or Ilcensure as a qual paraprofessmnal the—aephean{ a
person:

(i)  shall pay a fee as required by the supreme court, which shall include the annual
membership fee for active-members of the state bar. If anapplicant a person is
admitted or licensed to-the-state-bar on or after July 1 in any year, the annual
membership fee payable-upen-admission shall be reduced by one half.

(i)  Upon admission to the state bar, an a lawyer applicant shall also, in open court,
take and subscribe an oath to support the constitution of the United States and
the constitution and laws of the State of Arizona in the form provided by the
supreme court.

iii)  All members shall provide to the state bar office a current street address, e-mail
address, telephone number, any other post office address the member may use,
and the name of the bar of any other jurisdiction to which the member may be
admitted. Any change in this information shall be reported to the state bar




Arizona Supreme Court R-20-0034
Page 53 of 91

within thirty days of its effective date. The state bar office shall forward to the
court, on a quarterly basis, a current list of membership of the bar.

4. 5. Inactive Members. [[No change to text]]
5. 6. Retired Members. [[No change to text]]
6- 7. Judicial Members. [[No change to text]]

7 8. Membership Fees. An annual membership fee for active members, inactive
members, retired members, and judicial members, and affiliate members shall be
established by the board with the consent of this court and shall be payable on or before
February 1 of each year. No annual fee shall be established for, or assessed to, active
members who have been admitted to practice in Arizona before January 1, 2009, and
have attained the age of 70 before that date. The annual fee shall be waived for members
on disability inactive status pursuant to Rule 63. Upon application, the Chief Executive
Officer/Executive Director may waive all or part of the dues of any other member for
reasons of personal hardship. Both the grant or denial of an application shall be reported
to the board. Denial of a personal hardship waiver shall be reviewed by the board. The
board should take all steps necessary to protect private information relating to the
application.

8 9. Computation of Fee. The annual membership fee shall be composed of an amount
for the operation of the activities of the State Bar and an amount for funding the Client
Protection Fund, each of which amounts shall be stated and accounted for separately.
Each active and inactive member, who is not exempt, and each affiliate member shall pay
the annual Fund assessment set by the Court, to the State Bar together with the annual
membership fee, and the State Bar shall transfer the fund assessment to the trust
established for the administration of the Client Protection Fund. The State Bar shall
conduct any lobbying activities in compliance with Keller v. State Bar of California, 496
U.S. 1 (1990). Additionally, a member who objects to particular State Bar lobbying
activities may request a refund of the portion of the annual fee allocable to those
activities at the end of the membership year.

9 10. Allocation of fee. Upon payment of the membership fee, each individual lawyer
member shall receive a bar card_and each legal paraprofessional shall receive a certificate
of licensure, issued by the board evidencing payment. All fees shall be paid into the
treasury of the state bar and, when so paid, shall become part of its funds, except that
portion of the fees representing the amount for the funding of the Client Protection Fund
shall be paid into the trust established for the administration of the Client Protection
Fund.

10 11. Delinquent Fees. A fee not paid by the time it becomes due shall be deemed
delinquent. An annual delinquency fee for active members, inactive members, retired
members, and judicial members, and affiliate members shall be established by the board
with the consent of this court and shall be paid in addition to the annual membership fee
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if such fee is not paid on or before February 1. A member who fails to pay a fee within
two months after written notice of delinquency shall be summarily suspended by the
board from membership to the state bar, upon motion of the state bar pursuant to Rule 62,
but may be reinstated in accordance with these rules.

11 12. Resignation. [[No change to text]]
12 13. Insurance Disclosure.

A. Each active and affiliate member of the State Bar of Arizona shall certify to the
State Bar on the annual dues statement or in such other form as may be prescribed
by the State Bar on or before February 1 of each year: (1) whether the lawyer_or
legal paraprofessional is engaged in the private practice of law; and (2) if engaged in
the private practice of law, whether the lawyer or legal paraprofessional is currently
covered by professional liability insurance. Each active and affiliate member who
reports being covered by professional liability insurance shall notify the State Bar of
Arizona in writing within 30 days if the insurance policy providing coverage lapses,
is no longer in effect, or terminates for any reason. A lawyer or legal
paraprofessional who acquires insurance after filing the annual dues statement or
such other prescribed disclosure document with the State Bar of Arizona may advise
the Bar as to the change of this status in coverage.

B. The State Bar of Arizona shall make the information submitted by active and
affiliate members pursuant to this rule available to the public on its website as soon
as practicable after receiving the information.

C. Any active or affiliate member of the State Bar of Arizona who fails to comply
with this rule in a timely fashion may, on motion of the State Bar pursuant to Rule
62, be summarily suspended from the practice of law until such time as the lawyer
or_legal paraprofessional complies. Supplying false information in complying with
the requirements of this rule shall subject the lawyer or legal paraprofessional to
appropriate disciplinary action.

(d) Powers of Board. [[Only change is to subpart 2. As reflected below]]
1. [[No change]]

2. Promote and aid in the advancement of the science of jurisprudence, the education
of lawayers legal professionals and the improvement of the administration of justice.

3.-10. [[No change]]

(¢) - (9) [[No change]]

(h) Administration of R¥ules. Examination and admission of lawyer members shall be
administered by the committee on examinations and the committee on character and
fitness, as provided in these rules. Examination and licensure of legal paraprofessionals
shall be administered by the Administrative Office of Courts as provided in ACJA § 7-
210. Licensure of alternative business structures shall be by the Committee on
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Alternative Business Structures, as provided in these rules and ACJA § 7-209.
Discipline, disability, and reinstatement matters shall be administered by the presiding
disciplinary judge, as provided in these rules. All matters not otherwise specifically
provided for shall be administered by the board.

(i) - () [[No change]]

(k) Payment of Fees and Costs. The payment of all fees, costs and expenses required
under the provision of these rules related to membership, mandatory continuing legal
education, discipline, and reinstatement, and unauthorized practice of law shall be made
to the State Bar. The payment of all fees, costs and expenses required under the
application for admission to the practice of law, examinations and admission shall be
made to the finance office of the administrative office of courts.

() Expenses of Administration and Enforcement. The state bar shall pay all expenses
incident to the administration and enforcement of these rules relating to membership,
mandatory continuing legal education, discipline, disability, and reinstatement of
lawyers, including the membership, mandatory continuing legal education and disability
of legal paraprofessionals, except that costs and expenses shall be taxed against a
respondent lawyer or applicant for readmission, as provided in these rules. The
Aadministrative Oeffice of the Ceourts shall pay all expenses incident to administration
and enforcement of these rules relating to application for admission to the practice of law,
examinations and admission, including expenses related to application for licensure and
examination of legal paraprofessionals. The State Bar and the Administrative Office of
Courts may recoup extraordinary costs beyond the schedule of fees adopted by the Court
relating to an alternative business structure application for licensure or administration and
enforcement of these rules against an alternative business structure.

(m) [[No change]]
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Rule 41. Duties and Obligations of Members

(a) Definition.

“Unprofessional conduct” means substantial or repeated violations of the oath of
Admission to the State Bar or the Lawyer’s Creed of Professionalism of the State Bar of
Arizona. Unprofessional conduct includes substantial or repeated violations of the Legal
Paraprofessional’s Creed of Professionalism.

(b) Duties and Obligations. The duties and obligations of members, including affiliate
members, shall be:

(& 1) Those prescribed by the Arizona Rules of Professional Conduct adopted as Rule
42 of these Rules.

(b 2) To support the constitution and the laws of the United States and the State of
Arizona.

(e 3) To maintain the respect due to courts of justice and judicial officers.

(d 4) To counsel or maintain no other action, proceeding or defense than those which
appear to him legal and just, excepting the defense of a person charged with a public
offense.

(e 5) To be honest in dealings with others and not make false or misleading statements
of fact or law.

(f 6) To fulfill the duty of confidentiality to a client and not accept compensation for
representing a client from anyone other than the client without the client’s knowledge and
approval.

(g 7) To avoid engaging in unprofessional conduct and to advance no fact prejudicial to
the honor or reputation of a party or a witness unless required by the duties to a client or
the tribunal.

(k 8) To support the fair administration of justice, professionalism among lawyers and
legal paraprofessionals, and legal representation for those unable to afford counsel.

(+9) To protect the interests of current and former clients by planning for the lawyer’s
termination of or inability to continue a law practice, either temporarily or permanently.

(c) Oath and Creed. The Oath of Admission to the Bar and Lawyer’s and Legal
Paraprofessional’s Creed of Professionalism of the State Bar of Arizona are as follows.

Oath of Admission to the Bar

I, (state your name), do solemnly swear (or affirm) that | will support the constitution and
laws of the United States and the State of Arizona;

| will treat the courts of justice and judicial officers with respect;
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| will not counsel or maintain an action, proceeding, or defense that lacks a reasonable
basis in fact or law;

I will be honest in my dealings with others and not make false or misleading statements
of fact or law;

| will fulfill my duty of confidentiality to my client; | will not accept compensation for
representing my client from anyone other than my client without my client’s knowledge

and approval;
| will avoid engaging in unprofessional conduct; | will not advance any fact prejudicial to

the honor or reputation of a party or witness, unless required by my duties to my client or
the tribunal;

| will at all times faithfully and diligently adhere to the rules of professional
responsibility and A Lawyer’s Creed of Professionalism of the State Bar of Arizona.

A Lawyer’s and Legal Paraprofessional’s

Creed of Professionalism of the State Bar of Arizona

Preamble

As a [lawyer/legal paraprofessional], I must strive to make our system of justice work
fairly and efficiently. To carry out that responsibility, | will comply with the letter and
spirit of the disciplinary standards applicable to all [lawyers/ legal paraprofessionals] and
| will conduct myself in accordance with the following Code of Professionalism when
dealing with my client, opposing parties, their counsel, tribunals and the general public.

A. With respect to my client:

1. 1 will be loyal and committed to my client’s cause, but | will not permit that loyalty
and commitment to interfere with my ability to provide my client with objective and
independent advice;

2. 1 will endeavor to achieve my client’s lawful objectives in business transactions and in
litigation as expeditiously and economically as possible;

3. In appropriate cases, | will counsel my client with respect to alternative methods of
resolving disputes;

4. 1 will advise my client against pursuing litigation (or any other course of action) that is
without merit and | will not engage in tactics that are intended to delay the resolution of a
matter or to harass or drain the financial resources of the opposing party;

5. I will advise my client that civility and courtesy are not to be equated with weakness;:

6. While | must abide by my client’s decision concerning the objectives of the
representation, | nevertheless will counsel my client that a willingness to initiate or
engage in _settlement discussions is consistent with effective and honorable
representation.
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B. With respect to opposing parties and their counsel:

1. 1 will be courteous and civil, both in oral and written communication;

2. 1 will not knowingly make statements of fact or law that are untrue;

3. In litigation proceedings, | will agree to reasonable requests for extensions of time or
for waiver of procedural formalities when the substantive interests of my client will not
be adversely affected:;

4. 1 will endeavor to consult with opposing counsel before scheduling depositions and
meetings and before rescheduling hearings, and | will cooperate with opposing counsel
when scheduling changes are requested:;

5. 1 will not utilize litigation or any other course of conduct to harass the opposing party;

6. | will not engage in excessive and abusive discovery; and | will advise my client to
comply with all reasonable discovery requests:

7. 1 will not threaten to seek sanctions against any party—oer—lawyer, or leqgal
paraprofessional unless | believe that they have a reasonable basis in fact and law;

8. | will not delay resolution of a matter, unless the delay is incidental to an action
reasonably necessary to ensure the fair and efficient resolution of that matter:;

9. In depositions and other proceedings, and in negotiations, | will conduct myself with
dignity, avoid making groundless objections and not be rude or disrespectful;

10. I will not serve motions and pleadings on the other party or the party’s counsel at
such a time or in such a manner as will unfairly limit the other party’s opportunity to

respond:;

11. In business transactions | will not quarrel over matters of form or style but will
concentrate on matters of substance and content;

12. | will identify clearly, for other counsel or parties, all changes that | have made in the
documents submitted to me for review.

C. With respect to the courts and other tribunals:

1. 1 will be an honorable advocate on behalf of my client, recognizing, as an officer of the
court, that unprofessional conduct is detrimental to the proper functioning of our system
of justice;

2. Where consistent with my client’s interests, | will communicate with opposing counsel
in an effort to avoid litigation and to resolve litigation that has actually commenced;

3. 1 will voluntarily withdraw claims or defenses when it becomes apparent that they do
not have merit;

4. 1 will not file frivolous motions;
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5. 1 will make every effort to agree with other counsel, as early as possible, on a
voluntary exchange of information and on a plan for discovery;

6. | will attempt to resolve, by agreement, my objections to matters contained in my
opponent’s pleadings and discovery requests;

7. When scheduled hearings or depositions have to be canceled, | will notify opposing
counsel and, if appropriate, the court (or other tribunal) as early as possible;

8. Before dates for hearings or trial are set — or, if that is not feasible, immediately after
such dates have been set — | will attempt to verify the availability of key participants and
witnesses that | can promptly notify the court (or other tribunal) and opposing counsel of
any likely problem in that regard:;

9. In civil matters, | will stipulate to facts as to which there is no genuine dispute;

10. | will endeavor to be punctual in attending court hearings, conferences, and
dispositions;
11. 1 will at all times be candid with, and respectful to, the tribunal.

D. With respect to the public and our system of justice:

1. | will remember that, in addition to commitment to my client’s cause, my
responsibilities as a [lawyer/legal paraprofessional] include a devotion to the public good;

2. 1 will keep current in the areas in which | practice and, when necessary, will associate
with, or refer my client to, counsel knowledgeable in another field or practice;

3. As a member of a self-requlating profession, | will be mindful of my obligations under
the Rules of Professional Conduct to report violations of those Rules:

4. 1 will be mindful of the need to protect the integrity of the leqal profession and will be
so quided when considering methods and contents of advertising;

5. 1 will be mindful that the law is a learned profession and that among its desirable goals
are _devotion to public service, improvement or administration of justice, and the
contribution of uncompensated time and civic influence on behalf of those persons who
cannot afford adequate legal assistance.
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Rule 43. Trust Accounts

(a) Duty to Deposit Client Funds and Funds Belonging to Third Persons; Deposit of
Funds Belonging to the Lawyer or_Legal Paraprofessional. Funds belonging in whole
or in part to a client or third person in connection with a representation shall be kept
separate and apart from the lawyer’s or legal paraprofessional’s personal and business
accounts. All such funds shall be deposited into one or more trust accounts that are
labeled as such. The location of the trust account shall be controlled by the provisions of
ER 1.15(a). No trust account required by this rule may have overdraft protection. No
funds belonging to the lawyer, legal paraprofessional, or faw firm shall be deposited into
a trust account established pursuant to this rule except as follows:

1. - 2. [[No change]]

3. Earned fees and funds for reimbursement of costs or expenses may be deposited into a
trust account if they are part of a single credit card transaction that also includes the
payment of advance fees, costs or expenses and the lawyer does not use a credit card
processing service that permits the lawyer or legal paraprofessional to direct such funds
to the lawyer’s or legal paraprofessional’s separate business account. Any such earned
fees and funds for reimbursement of costs or expenses must be withdrawn from the trust
account within a reasonable time after deposit.

4. Funds belonging in part to a client or third person and in part presently or potentially to
the lawyer, legal paraprofessional, or taw firm must be deposited therein, but the portion
belonging to the lawyer, or legal paraprofessional, or faw firm must be withdrawn when
due and legally available from the financial institution, or within a reasonable time
thereafter, unless the right of the lawyer or faw firm to receive it is disputed by the client
or third person, in which event the lawyer or legal paraprofessional shall comply with ER
1.15(e).

(b) Trust Account Requirements.

1. Standards of Performance.

A. Due professional care must be exercised in the performance of the lawyer’s or legal
paraprofessional’s duties under this rule.

B. Employees and others assisting the attorneys or legal paraprofessional’s in the
performance of such duties must be competent and properly trained and supervised.

C. Internal controls within the lawyer’s or legal paraprofessional’s office must be
adequate under the circumstances to safeguard funds or other property held in trust.

2. Trust Account Records.

A. Every active and affiliate member of the state bar shall maintain, on a current basis,
complete records of the handling, maintenance and disposition of all funds, securities
and other property belonging in whole or in part to a client or third person in
connection with a representation. These records shall include the records required by
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ER 1.15 and cover the entire time from receipt to the time of final disposition by the
lawyer or legal paraprofessional of all such funds, securities and other property. The
lawyer or legal paraprofessional shall preserve these records for a period of five years
after termination of the representation.

B. A lawyer or legal paraprofessional shall maintain or cause to be maintained an
account ledger or the equivalent for each client, person or entity for which funds have
been received in trust, showing:

(1) = (iii) [[No change]]

C. A lawyer or legal paraprofessional shall make or cause to be made a monthly three-
way reconciliation of the client ledgers, trust account general ledger or register, and the
trust account bank statement.

D. A lawyer or legal paraprofessional shall retain, in accordance with this rule, all trust
account bank statements, cancelled pre-numbered checks (unless recorded on microfilm
or stored electronically by a bank or other financial institution that maintains such
records for the length of time required by this rule), other evidence of disbursements,
duplicate deposit slips or the equivalent (which shall be sufficiently detailed to identify
each item), client ledgers, trust account general ledger or register, and reports to clients.

E. A record shall be maintained showing all property, other than cash, held for clients
or third persons in connection with a representation, including the date received, where
located and when returned or otherwise distributed.

3. Deposits from Credit Card Transactions. A lawyer, legal paraprofessional, or faw firm
may permit funds from a credit card transaction to be deposited into a client trust account
for payment of advance fees, costs or expenses, and merchant or credit card transaction
fees, but only if:

A. the lawyer or legal paraprofessional has sources of funds, other than client or third-
party funds, available at the time of the credit card transaction to replace any funds that
may be debited from the account due to a credit card chargeback and any associated
fees or charges;

B. [[No change]]

C. the trust account contains sufficient funds of the lawyer, legal paraprofessional, or
faw firm at the time of the transaction to pay all merchant and credit card transaction
fees, except to the extent such fees are paid by the client as part of the transaction.

4. Disbursement Against Uncollected Funds. A lawyer or legal paraprofessional generally
may not use, endanger, or encumber money held in trust for a client or third person
without the permission of the owner given after full disclosure of the circumstances.
Except for disbursements based upon any of the four categories of limited-risk
uncollected deposits enumerated in paragraph A below, a lawyer or legal
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paraprofessional may not disburse funds held in trust unless the funds are collected funds.
For purposes of this provision, “collected funds” means funds deposited, finally settled
by the issuer’s bank, and credited without recourse to the lawyer’s or legal
paraprofessional’s trust account.

A. Certain categories of trust account deposits are considered to carry a limited and
acceptable risk of failure so that disbursements of trust account funds may be made in
reliance on such deposits without disclosure to and permission of clients and third
persons owning trust account funds that may be affected by such disbursements.
Notwithstanding that a deposit made to the lawyer’s or legal paraprofessional’s trust
account has not been finally settled and credited to the account, the lawyer or legal
paraprofessional may disburse funds from the trust account in reliance on such deposit
under any of the following circumstances, if the lawyer or legal paraprofessional has
other sources of funds, other than client or third party funds, available at the time of
disbursement to replace any uncollected funds:

(1) = (iv) [[No change]]

In any of the above circumstances, a lawyer’s or legal paraprofessional’s disbursement
of funds from a trust account in reliance on deposits that are not yet collected funds is
at the risk of the lawyer or legal paraprofessional making the disbursement. If any of
the deposits fail, for any reason, the lawyer or legal paraprofessional, upon receipt of
notice or actual knowledge of the failure, must immediately act to protect the property
of the lawyer’s or legal paraprofessional’s clients and third persons. If the lawyer or
legal paraprofessional accepting any such check personally pays the amount of any
failed deposit within three business days of receipt of notice that the deposit has failed,
the lawyer or legal paraprofessional will not be considered to have committed
professional misconduct based upon the disbursement of uncollected funds.

B. A lawyer’s or legal paraprofessional’s disbursement of funds from a trust account in
reliance on deposits that are not yet collected funds in any circumstances other than
those four categories set forth above, when it results in funds of clients or third persons
being used, endangered, or encumbered, will be grounds for a finding of professional
misconduct.

5. Methods of Disbursement. All trust account disbursements shall be made by pre-
numbered check or by electronic transfer, provided the lawyer or legal paraprofessional
maintains a record of such disbursements in accordance with the requirements of this
rule. All instruments of disbursement shall be identified as a disbursement from a trust
account.

(c) Certificate of Compliance. Every active and affiliate member of the state bar shall
on or before February 1 of each year file with the board a certificate certifying
compliance with the provisions of this rule and ER 1.15 of the Arizona Rules of
Professional Conduct, or that he or she is exempt from the provisions of this rule and ER
1.15. The certificate of compliance shall state as follows:
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Annual Certificate of Compliance
[[No change]]
(d) Trust Account Examination; Random Examination.

1. Authority. The state bar shall evaluate all information coming to its attention by charge
or otherwise indicating a possible violation of the trust account rules, and such
information shall be treated and processed as is any other charge against a lawyer or legal
paraprofessional. In addition to trust account examinations that shall be conducted based
upon information coming to the bar’s attention, the state bar may also conduct random
trust account examinations of any member’s trust account(s), in accordance with
Guidelines developed by the Board of Governors and approved by the supreme court.

2. Scope of Examination. [[No change]]

3. Rebuttable Presumption. If a lawyer or legal paraprofessional fails to maintain trust
account records required by this rule or ER 1.15, or fails to provide trust account records
to the state bar upon request or as ordered by a panelist, a hearing officer, the commission
or the court, there is a rebuttable presumption that the lawyer or legal paraprofessional
failed to properly safeguard client or third person’s funds or property, as required by this
rule and ER 1.15.

4. Limited Exception for Out-of-State Members. All funds, securities and other property
of clients and third persons held by an Arizona-licensed lawyer or legal paraprofessional
whose faw office is situated in another state shall not be subject to investigation,
examination or verification except to the extent such funds and property are related to
matters affecting Arizona clients.

5. Trust Account Examination and Verification Expenses. [[No change]]
(e) Confidentiality. [[No change]]
(f) Establishment of Trust Accounts; State Bar Oversight.

1. A lawyer, legal paraprofessional, or faw firm receiving funds belonging in whole or in
part to a client or third person in connection with a representation must hold the funds in
one of the following types of accounts:

A. a pooled interest-bearing or dividend-earning trust account (“IOLTA account”) on
which the interest or dividends accrue for the benefit of the Arizona Foundation for
Legal Services and Education (“Foundation”);

B. a separate interest-bearing or dividend-earning trust account for the particular client
or client’s matter on which the interest or dividends, net of any reasonable service or
other charges or fees imposed by the financial institution or investment company in
connection with the account, will be paid to the client; or

C. a pooled interest-bearing or dividend-earning trust account, with subaccounting
provided by the lawyer, legal paraprofessional, or the faw firm, which will provide for
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computation of interest or dividends earned by each client’s funds and the payment
thereof, net of any reasonable service or other charges or fees imposed by the financial
institution or investment company in connection with the account, to the client.

2. In determining which type of account provided for in section (f)(1) to use, a lawyer,
legal paraprofessional, or faw firm shall take into consideration the following factors:

A. - C. [[No change]]

D. the cost of establishing and administering a separate non-IOLTA account for the
client’s benefit, including service charges, the costs of the lawyer’s or legal
paraprofessional’s services, and the costs of preparing any tax reports required for
income accruing to the client’s benefit;

E. - F. [[No change]]

Funds should be deposited in an IOLTA account as provided for in section (f)(1)(A) if
the interest does not cover the cost of opening and maintaining a separate interest-bearing
or dividend-earning account. The State Bar shall not pursue a disciplinary matter against
any lawyer, legal paraprofessional, or faw firm solely based on the good-faith
determination of the appropriate account in which to deposit or invest client funds.

3. A lawyer, legal paraprofessional, or faw firm must maintain any client trust account
provided for in section (f)(1) only at a regulated financial institution, which is either (i) a
financial institution authorized by federal or state law to take deposits and conduct
financial transactions with Arizona lawyers or legal paraprofessionals and is insured by
the Federal Deposit Insurance Corporation or any successor insurance corporation(s)
established by federal or state laws or (ii) any open-ended investment company registered
with the Securities and Exchange Commission that is authorized by federal or state law to
take deposits and conduct financial transactions with Arizona lawyers. A regulated
financial institution must agree to comply with the requirements of section (f)(4) below
and agree to pay IOLTA interest to the Foundation. The lawyer, legal paraprofessional, or
faw firm must ensure that:

A. - C. [[No change]]

D. The financial institution sends notification immediately to the State Bar chief bar
counsel of any properly payable instrument that is presented for payment against a
client trust account containing insufficient funds, uncollectible funds, or a negative
available balance, regardless of whether the financial institution honors the instrument.
All occurrences shall be reported to the State Bar regardless of the cause.

If a financial institution ceases to operate as a regulated financial institution and has no
successor operating as a regulated financial institution, a lawyer, legal paraprofessional,
or law firm that maintains an account listed under section (f)(1) at that financial
institution must, upon receiving notice of the financial institution’s change in status,
promptly notify any clients whose funds may be affected by the change in status,
promptly transfer, to the extent possible, any client trust account funds from that
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financial institution into another account provided for in section (f)(1), and promptly
deposit into the other account provided for in section (f)(1) any insurance, collateral, or
proceeds resulting from the financial institution’s change in status.

4. In addition to the requirements of section (f)(3), a lawyer, legal paraprofessional, or
faw firm may only maintain an IOLTA account as provided for in section (f)(1)(A) at an
authorized regulated financial institution. To be designated as authorized, a regulated
financial institution must sign a participation certification before the fiscal year beginning
July 1, with the State Bar as representative of its members, and the Foundation as a third-
party beneficiary and administrator of the interest or dividends.

A. The participation certification must:
i. —ii [[No change]]

iii. provide that the financial institution transmit, with each remittance to the
Foundation, a statement, as directed by the Foundation, showing information
including the name of the lawyer, legal paraprofessional, or law firm on whose
account the remittance is sent, the period for the remittance submitted, the account
number, the account status, the rate of interest applied or the dividends earned, and
the charges imposed against the interest remitted,;

iv. provide that the financial institution transmit a report on each separate account,
similar to the report required by section (f)(4)(a)(iii), to the lawyer, legal
paraprofessional, or faw firm opening said trust account;

V. —Vi. [[No change]]

vii. provide that the financial institution be allowed to charge a particular lawyer,
legal paraprofessional, or faw firm for the reasonable cost of producing the reports
and records required by this rule;

viil. — Xi. [[No change]]
B. — C. [[No change]]
5.-6. [[No change]]

7. In addition to other obligations under section (f) of this rule, all lawyers admitted to
practice or legal paraprofessionals in this state shall:

A. as a condition thereof, consent to the reporting and production requirements set forth
in this rule, and

B. provide information requested by the State Bar on the annual dues statement
regarding any and all client trust accounts they maintain.

(9) [Reserved].

(h) Suspension of Member. Any active or affiliate member who fails to comply with
requirements of this rule shall be suspended summarily by order of the board upon notice
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by the state bar pursuant to Rule 62(a)(4), provided that a notice by certified, return
receipt mail of such non-compliance shall have been sent to the member, mailed to the
member’s last address of record in the state bar office at least thirty days prior to such
suspension.

(i) Reinstatement of Member. A lawyer or legal paraprofessional who has been
suspended for failure to comply with this rule may be reinstated by compliance with
those provisions and notice to the board by the state bar of such compliance.

(1) Applicability of Rule. Every lawyer admitted to practice law in Arizona or legal
paraprofessional shall comply with the provisions of this rule regarding funds received,
disbursed or held in Arizona, and funds received, disbursed or held on behalf of an
Arizona client or a third person in connection with the representation of an Arizona
client.
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Rule 46. Jurisdiction in Discipline and Disability Matters; Definitions

(a) Lawyers Admitted to Practice. [[No change]]

(b) Licensed Alternative Business Structures. Any alternative business structure and its
members are subject to the disciplinary jurisdiction of the Arizona Supreme Court. Any
false statement or misrepresentation made by an applicant for licensure which is not
discovered until after the applicant is licensed may serve as an independent ground for
the imposition of discipline under these rules and ACJA 8§ 7-209 and an aggravating
factor in any disciplinary proceeding based on other conduct. Any fraudulent
misstatement or material misrepresentation made by an applicant for licensure may result
in revocation of the alternative business structure’s license.

(c) Legal Paraprofessionals. Any person licensed as a legal paraprofessional is subject
to the disciplinary jurisdiction of the Arizona Supreme Court and the authority delegated
in_these rules to the board of governors of the state bar. Any false statement or
misrepresentation made by an applicant for licensure which is not discovered until after
the applicant is licensed may serve as an independent ground for imposing discipline
under these rules and ACJA 8 7-210 and an aggravating factor in any disciplinary
proceeding based on other conduct. Any fraudulent misstatement or material
misrepresentation made by an applicant may result in revocation of the legal
paraprofessional’s license.

(b d) Non-members. [[No change to text]]

(e ) Former Judges. [[No change to text]]

(d f) Incumbent Judges. [[No change to text]]
(e g) Disbarred Lawyers. [[No change to text]]

(F h) Definitions. When the context so requires, the following definitions shall apply to
the interpretation of these rules relating to discipline, disability and reinstatement of
lawyers, legal paraprofessionals, and alternative business structures:

1. “Acting presiding disciplinary judge” -- 4. “Charge” [[No change]]

5. “Committee” means the Attorney Discipline Probable Cause Committee of the
Supreme Court of Arizona unless stated otherwise.

6. “Complainant” means a person who initiates a charge against a lawyer, er alternative
business structure, or legal paraprofessional, or later joins in a charge to the state bar
regarding the conduct of a lawyer, alternative business structure, or legal
paraprofessional. The complainant will be provided information as set forth in Rule 53,
unless specifically waived by the complainant. The state bar or any bar counsel may be
complainant.

7. “Complaint” -- 9. “Court” [[No change]]
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10. “Discipline” means those sanctions and limitations on members and the practice of
law provided in these rules, including those sanctions and limitations provided in these
rules and ACJA § 7-209 for alternative business structures and ACJA § 7-210 for legal
paraprofessionals. Discipline is distinct from diversion or disability inactive status, but
the term may include that status where the context so requires.

11. “Disciplinary clerk” -- 16. “Member” [[No change]]

17. “Misconduct” means any conduct sanctionable under these rules, including
unprofessional conduct as defined in Rule 3XaX{2XE) 41(a) or conduct that is eligible for
diversion, any conduct by an alternative business structure actionable under these rules or
ACJA 8 7-209, or any conduct by a legal paraprofessional actionable under these rules or
ACJA 8§ 7-210.

18. “Non-member” -- 20. “Record,” [[No change]]

21. “Respondent” means a member, reluding legal paraprofessional or nren-member;
ineluding an ABS or its nonlawyer members, against whom a discipline or disability
proceeding has been commenced.

22. “Settlement officer” -- 24. “State bar file” [[No change]]
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Rule 47. General Procedural Matters
(@) — (b) [[No change]]

(c) Service. Service of the complaint, pleadings and subpoenas shall be effectuated as
provided in the Rules of Civil Procedure, except as otherwise provided herein. Personal
service of complaints and subpoenas may be made by staff examiners employed by the
state bar.

1. Service of Complaint.

(A) Individual Respondents. Service of the complaint in any discipline or disability
proceeding may be made on respondent or respondent's counsel, if any, by certified
mail/delivery restricted to addressee in addition to regular first class mail, sent to the
last address provided by counsel or respondent to the state bar's membership records
department pursuant to Rule 32(c)(4)(iii) 32{e}3). When service of the complaint is
made by mail, bar counsel shall file a notice of service with the disciplinary clerk,
indicating the date and manner of mailing, and service shall be deemed complete five
(5) days after the date of mailing.

(B) ABS Respondents. Service of the complaint in any discipline proceeding against
an ABS or its members may be made on the designated agent for service pursuant to
ACJA § 7-209 or the respondent’s counsel, if any, by certified mail/delivery restricted
to addressee in addition to reqular first class mail, sent to the last address provided by
respondent, respondent’s counsel, or the designated agent for service pursuant to ACJA
8 7-209. When service of the complaint is made by mail, bar counsel shall file a notice
of service with the disciplinary clerk, indicating the date and manner of mailing, and
service shall be deemed complete five (5) days after the date of mailing.

2. Service of Subpoena. [[No change]]
(d) - (1) [[No change]]
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Rule 48. Rules of Construction
(@) — (c) [[No change]]
(d) Standard of Proof.

1. Lawyers and Legal Paraprofessionals. Allegations in a complaint, applications for
reinstatement, petitions for transfer to and from disability inactive status and
competency determinations shall be established by clear and convincing evidence. In
discipline proceedings that include allegations of trust account violations, there shall be
a rebuttable presumption that any lawyer or legal paraprofessional who fails to maintain
trust account records as required by ER 1.15 or Rule 43, Ariz. R. S. Ct, or who fails to
provide trust account records to the state bar upon request or as ordered by the
committee, the presiding disciplinary judge, or the court, has failed to properly
safeguard client or third-party funds or property, as required by the provisions of ER
1.15 or Rule 43, Ariz. R. S. Ct.

2. Alternative Business Structures. Allegations in a complaint or applications for
reinstatement, shall be established by clear and convincing evidence. In discipline
proceedings that include allegations of trust account violations, there shall be a
rebuttable presumption that any ABS that fails to maintain trust account records as
required by ER 1.15 or Rule 43, Ariz. R. S. Ct, or that fails to provide trust account
records to the state bar upon request or as ordered by the committee, the presiding
disciplinary judge, or the court, has failed to properly safequard client or third-party
funds or property, as required by the provisions of ER 1.15 or Rule 43, Ariz. R. S. Ct.

(e) Burden of Proof. The burden of proof in proceedings seeking discipline is on the
state bar. That burden is on the petitioning party in proceedings seeking transfer to
disability inactive status. That burden in proceedings seeking reinstatement and transfer
from disability inactive status is on respondent or applicant. The burden on an alternative
business structure seeking licensure after a period of revocation or suspension is on
respondent alternative business structure.

(f) - () [[No change]]
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Rule 49. Bar Counsel
(@) — (b) [[No change]]

(c) Powers and Duties of Chief Bar Counsel. Acting under the authority granted by this
Court and under the direction of the executive director, chief bar counsel shall have the
following powers and duties:

1. Prosecutorial Oversight. Chief bar counsel shall maintain and supervise a central
office for the filing of requests for investigation relating to conduct by a member,
including an affiliate member, or non-member, including alternative business structures,
and for the coordination of such investigations; supervise staff needed for the
performance of all discipline functions within the responsibility of the state bar,
overseeing and directing the investigation and prosecution of discipline cases and the
administration of disability, reinstatement matters, and contempt proceedings, and
compiling statistics regarding the processing of cases by the state bar.

2. Dissemination of Discipline and Disability Information.
A. Notice to Disciplinary Agencies. [[No change]]
B. Disclosure to National Discipline Data Bank. [[No change]]

C. Public Notice of Discipline Imposed. Chief bar counsel shall cause notices of
orders or judgments of reprimand, suspension, disbarment, transfers to and from
disability status and reinstatement as well as all sanctions against alternative business
structures to be published in the Arizona Attorney or another usual periodic
publication of the state bar, and shall send such notices to a newspaper of general
circulation in each county where the lawyer maintained an office for the practice of
law. Notices of sanctions or orders shall be posted on the state bar's website as
follows:

(i) = (v) [[No change]]

(vi) Revocation, suspension, reprimand, and licensing after a period of revocation
involving an alternative business structure shall be posted for an indefinite period of
time.

D. Notice to Courts. [[No change]]
3. Report. [[No change]]
(d) [[No change]]
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Rule 50. Attorney Discipline Probable Cause Committee
(@) — (d) [[No change]]

(e) Powers and Duties of the Committee. Unless otherwise provided in these rules, the
committee shall be authorized and empowered to act in accordance with Rule 55 and as
otherwise provided in these rules, including ACJA 88 7-209 and 7-210, and to:

1. meet and take action, as deemed appropriate by the chair, in no less than three-person
panels, each of which shall include a public member and a lawyer member (all members
of the panel must participate in the vote and a majority of the votes shall decide the
matter, a member of the panel may participate by remote access, and the quorum
requirements of paragraph (f) do not apply to panels under this paragraph);

2. periodically report to the court on the operation of the committee;

3. recommend to the court proposed changes or additions to the rules of procedure for
atterney discipline and disability proceedings; and

4. adopt such procedures as may from time to time become necessary to govern the
internal operation of the committee, as approved by the court.

() = (h) [[No change]]
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Rule 51. Presiding Disciplinary Judge
(@) — (b) [[No change]]

(c) Powers and Duties of the Presiding Disciplinary Judge. The presiding disciplinary
judge shall be authorized to act in accordance with these rules and to:

1. - 2. [[No change]]

3. impose discipline on an attorney, alternative business structure, or legal
paraprofessional; transfer an attorney or legal paraprofessional to disability inactive
status;; and serve as a member of a hearing panel in discipline and disability proceedings,
as provided in these rules;

4. - 6. [[No change]]

7. recommend to the court proposed changes or additions to the rules of procedure for
attorney and legal paraprofessional discipline and disability proceedings, and to rules and
ACJA 88 7-209 and 7-210 governing discipline of alternative business structures and
legal paraprofessionals; and

8. adopt such practices as may from time to time become necessary to govern the
internal operation of the office of the presiding disciplinary judge, as approved by the
supreme court.

(d) [[No change]]
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Rule 54. Grounds for Discipline

Grounds for discipline of members, including affiliate members, ard non-members, and
alternative business structures include the following:

() — (h) [[No change]]

(i) Unprofessional conduct as defined in Rule 3:a}{2}E) 41(a).
(1) Violations of ACJA § 7-209.

(k) Violations of ACJA § 7-210.
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Rule 55. Initiation of Proceedings; Investigation

(@) Commencement; Determination to Proceed. Bar counsel shall evaluate all
information coming to its attention, in any form, by charge or otherwise, alleging
unprofessional conduct, misconduct or incapacity. This shall include any allegation
involving a violation of these rules or ACJA § 7-209 or ACJA 8 7-210 by alternative
business structures and legal paraprofessionals.

1. If bar counsel determines the lawyer, alternative business structure, or a legal
paraprofessional is not subject to the disciplinary jurisdiction of the supreme court, bar
counsel shall refer the information to the appropriate entity.

2. If bar counsel determines the lawyer, alternative business structure, or legal
paraprofessional is subject to the disciplinary jurisdiction of the court, bar counsel shall,
in the exercise of bar counsel's discretion, resolve the matter in one of the following
ways:

A. - C. [[No change]]

(b) Screening Investigation and Recommendation by Bar Counsel. When a
determination is made to proceed with a screening investigation, the investigation shall
be conducted or supervised by bar counsel. Bar counsel shall give the respondent written
notice that he-er-she-is the respondent is under investigation and of the nature of the
allegations. No disposition adverse to the respondent shall be recommended by bar
counsel until the respondent has been afforded an opportunity to respond in writing to the
charge.

1. Response to Allegations. [[No change]]
2. Action Taken by Bar Counsel. [[No change]]
(c) [[No changel]]
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Rule 56. Diversion

(@) [[No change]]

(b) Referral to Diversion. Bar counsel, the committee, the presiding disciplinary judge,
a hearing panel, or the court may offer diversion to the an attorney, alternative business
structure, or legal paraprofessional based upon the Diversion Guidelines recommended
by the board and approved by the court. The Diversion Guidelines shall be posted on the
state bar and supreme court websites. Where the conduct so warrants, diversion may be
offered if:

1. the lawyer, alternative business structure, or legal paraprofessional committed
professional misconduct, the lawyer is incapacitated, or the lawyer, alternative
business structure, or legal paraprofessional does not wish to contest the evidence of
misconduct and bar counsel and the respondent agree that diversion will be
appropriate;

2. the conduct could not be the basis of a motion for transfer to disability inactive
status pursuant to Rule 63 of these rules;

3. the cause or basis of the professional misconduct by an individual lawyer,
alternative business structure, or legal paraprofessional, or incapacity of an individual
lawyer or legal paraprofessional is subject to remediation or resolution through
alternative programs or mechanisms, including:

A. - E. [[No change]]

4. the public interest and the welfare of the respondent's clients and prospective clients
will not be harmed if, instead of the matter proceeding immediately to a disciplinary
or disability proceeding, the lawyer or legal paraprofessional agrees to and complies
with specific measures that, if pursued, will remedy the immediate problem and likely
prevent any recurrence of it; and

5. the terms and conditions of the diversion plan can be adequately supervised.

(c) Diversion Agreement or Order. If diversion is offered and accepted prior to an
investigation pursuant to Rule 55(b), the agreement shall be between the attorney,
alternative business structure or legal paraprofessional and bar counsel. If bar counsel
recommends diversion after an investigation pursuant to Rule 55(b) but before
authorization to file a complaint, the recommendation for an order of diversion shall be
submitted to the committee for consideration. If the committee rejects the
recommendation, the matter shall proceed as otherwise provided in these rules. If
diversion is offered and accepted after authorization to file a complaint, the matter shall
proceed pursuant to Rule 57. If the presiding disciplinary judge rejects the diversion
agreement, the matter shall proceed as provided in these rules.
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Rule 57. Special Discipline Proceedings

(a) Discipline by Consent.
1. Consent to Discipline. [[No change]]

2. Form of Agreement. An agreement for discipline by consent shall be signed by
respondent, respondent's counsel, if any, and bar counsel. An agreement shall include the
following:

A. Rule Violations. Each count alleged in the charge or complaint shall be addressed
in the agreement, including a statement as to the specific disciplinary rule or ACJA
section that was violated, or conditionally admitted to having been violated, and the
facts necessary to support the alleged violation, conditional admission, or decision to
dismiss a count.

B. Forms of Discipline. — F. Use of Standardized Documents. [[No change]]
3. Procedure. [[No change]]
4. Presiding Disciplinary Judge Decision. [[No change]]
5. Disbarment by Consent. [[No change]]
(b) [[No change]]
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Rule 58. Formal Proceedings

(2) Complaint. Formal discipline proceedings shall be instituted by bar counsel filing a
complaint or agreement for discipline by consent with the disciplinary clerk. The
complaint shall be sufficiently clear and specific to inform a respondent of the alleged
misconduct. The existence of prior sanctions or a prior course of conduct may be stated in
the complaint if the existence of the prior sanction or course of conduct is necessary to
prove the conduct alleged in the complaint.

1. Form. The complaint against any respondent and all subsequent pleadings filed
before the presiding disciplinary judge should be captioned to identify the type of
respondent. member of the State Bar of Arizona, licensed alternative business
structure, or legal paraprofessional.

BEFORETHEPRESIDING BISCIPLINARYIJUBGE

)
)
)
)

2. Service of Complaint. [[No change]]

(b) - () [[No change]]

(k) Decision. Within thirty (30) days after completion of the formal hearing proceedings
or receipt of the transcript, whichever is later, the hearing panel shall prepare and file
with the disciplinary clerk a written decision containing findings of fact, conclusions of
law and an order regarding discipline, together with a record of the proceedings.
Sanctions imposed against lawyers and legal paraprofessionals shall be determined in
accordance with the American Bar Association Standards for Imposing Lawyer
Sanctions and, if appropriate, a proportionality analysis. Sanctions imposed against an
ABS shall be determined in accordance ACJA § 7-209 and to the extent applicable, with
the American Bar Association Standards for Imposing Lawyer Sanctions. The decision
shall be signed by each member of the hearing panel. Two members are required to make
a decision. A member of the hearing panel who dissents shall also sign the decision and
indicate the basis of the dissent in the decision. The disciplinary clerk shall serve a copy
of the decision on respondent and on bar counsel of record. The hearing panel shall notify
the parties when the decision will be filed outside the time limits of this rule and shall
state the reason for the delay. The decision of the hearing panel is final, subject to the
parties' appeal rights as set forth in Rule 59.
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Rule 60. Sanctions

(a) Types and Forms of Sanctions, Attorneys. Misconduct by an attorney, individually
or in concert with others, shall be grounds for imposition of one or more of the following
sanctions:

1. Disbarment. [[No change]]
2. Suspension. [[No change]]
3. Reprimand. [[No change]]
4. Admonition. [[No change]]
5. Probation. [[No change]]

6. Restitution. [[No change]]

(b) Types and Forms of Sanctions, Alternative Business Structures. Misconduct by
an ABS shall be grounds for imposition of one or more of the sanctions provided for in
these rules and ACJA § 7-209.

(c) Types and Forms of Sanctions, Legal Paraprofessional. Misconduct by a legal
paraprofessional shall be grounds for imposition of one or more of the sanctions provided
for in these rules and ACJA § 7-210.

(b d) Assessment of the Costs and Expenses. [[No change to text]]

(e ) Enforcement. [[No change to text]]
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Rule 63. Transfer to Disability Inactive Status

(a) Purpose. A lawyer or legal paraprofessional whose physical or mental condition
adversely affects the lawyer’s or legal paraprofessional’s ability to practice law shall be
investigated, and where warranted, shall be the subject of formal proceedings to
determine whether the lawyer or legal paraprofessional shall be transferred to disability
inactive status. Transfer to disability inactive status is not a form of discipline but is
designed to ensure the protection of the public and rehabilitation of the lawyer. Orders of
transfer may include conditions of conduct in the nature of probation, and consent orders
shall be encouraged.

(b) Method of Transfer

1. Judicial Ddeterminations of lincapacity. If a lawyer or legal paraprofessional has
been judicially declared incompetent, incompetent to stand trial, or is voluntarily or
involuntarily committed on the grounds of incompetency or other disability or incapacity
in a court proceeding, the presiding disciplinary judge, upon motion of bar counsel and
proper proof of the fact, shall enter an order of transfer immediately transferring the
lawyer or legal paraprofessional to disability inactive status for an indefinite period until
further order. A copy of the order shall be personally served upon the clerk of the court,
the lawyer or legal paraprofessional, the lawyer’s or legal paraprofessional’s guardian
and conservator, and the director of the institution to which the lawyer or legal
paraprofessional may have been committed.

2. Interim Oerder of lincapacity. When it appears to the state bar, the committee, the
presiding disciplinary judge, or the hearing panel that a lawyer or legal paraprofessional
may be incapacitated to the extent that the lawyer or legal paraprofessional may be
causing harm to the public, the legal profession or the administration of justice by reason
of a mental or physical condition or because of addiction to drugs or intoxicants, bar
counsel may file a motion, setting forth facts to support a prima facie finding of
incapacity and accompanied by verification or affidavit, with the disciplinary clerk, for an
order temporarily transferring the lawyer or legal paraprofessional to disability inactive
status pending a hearing to determine incapacity as provided in this rule.

3. Finding of lincapacity to Ddischarge Dduty. If it is alleged by a lawyer or legal
paraprofessional or otherwise appears in the course of a discipline proceeding that the
lawyer or legal paraprofessional is incapacitated or impaired by reason of a mental or
physical condition or because of addiction to drugs or intoxicants, and the lawyer or legal
paraprofessional lacks the capacity to adequately discharge the lawyer’s or legal
paraprofessional’s duty to clients, the bar, the courts or the public, a petition may be filed
with the disciplinary clerk by bar counsel, on bar counsel’s own initiative or upon a
recommendation of the committee, the presiding disciplinary judge, or the lawyer or legal
paraprofessional alleged to be incapacitated.

4. Finding of Incompetency to Assist in Defense. If it is alleged by a lawyer or legal
paraprofessional or otherwise appears in the course of a discipline or disability
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proceeding that the lawyer is unable to understand the proceedings or assist in the
lawyer’s or legal paraprofessional’s defense as a result of a mental or physical
condition, the presiding disciplinary judge, sua sponte, or upon motion of bar counsel,
shall immediately transfer the lawyer or legal paraprofessional to disability inactive
status on a temporary basis pending a determination of competency, and all pending
discipline proceedings shall be temporarily stayed. When a lawyer files a petition
requesting transfer to disability inactive status alleging incompetence to assist in the
lawyer’s or legal paraprofessional’s defense, the petition shall be processed according
to paragraph (c) of this rule.

5. By Consent Aagreement. An agreement for transfer to disability inactive status
must be signed by the lawyer or legal paraprofessional, the lawyer’s or legal
paraprofessional’s counsel, if any, and bar counsel.

A. General Lianguage. Agreements must include the following language as
applicable:

(i) a statement describing the nature and extent of the lawyer’s or legal
paraprofessional’s physical or mental condition that adversely affects his or her ability
to practice law warranting transfer to disability inactive status;

(i) a statement that the order of transfer to disability inactive status may include
conditions of conduct in the nature of probation;

(i) a statement that the lawyer’s or legal paraprofessional’s consent to be
transferred to disability inactive status is submitted freely and voluntarily and not as a
result of coercion or intimidation;

(iv) a statement that the lawyer or legal paraprofessional is represented by counsel,
has chosen not to seek the assistance of counsel or is unable to secure representation
by counsel,

(v) a statement that the lawyer or legal paraprofessional voluntarily waives the
right to an adjudicatory hearing on the transfer, unless otherwise ordered, and waives
all motions, defenses, objections, or requests which have been made or raised, or
could be asserted thereafter, if the transfer is approved,;

(vi) a statement that the lawyer or legal paraprofessional acknowledges the duty to
comply with all rules pertaining to notification of clients, return of property, and other
rules pertaining to suspension, including reinstatement;

(vii) = (ix) [[No change]]
B. Evaluations. - C. Hearing. [[No change]]

(c) Proceedings to Determine Incapacity or Competence.
1. Petition. A petition requesting transfer to disability inactive status may be filed

with the disciplinary clerk by bar counsel, on bar counsel’s own initiative or upon a
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recommendation of the committee, the presiding disciplinary judge, or the lawyer or legal
paraprofessional alleged to be incapacitated. The petition shall be accompanied by
affidavits, reports, or other documentation to support a prima facie finding of incapacity.

2. Service. [[No change]]

3. Appointment of Counsel. The presiding disciplinary judge may appoint counsel to
represent the lawyer or legal paraprofessional alleged to be incapacitated if the lawyer or
legal paraprofessional is without adequate representation and the presiding disciplinary
judge determines there is prima facie evidence of incapacity. The presiding disciplinary
judge shall appoint counsel to represent a lawyer or legal paraprofessional who is without
representation in proceedings to determine competency.

4. Hearing.

A. Incapacity to Discharge Duty. The presiding disciplinary judge may take or
direct whatever action deemed necessary or proper to determine whether the lawyer or
legal paraprofessional is incapacitated, including directing examination of the lawyer
or legal paraprofessional by qualified experts designated by the presiding disciplinary
judge at the expense of the state bar. The petitioner shall have the burden of proving
by clear and convincing evidence, which shall include a relevant and recent medical,
psychiatric or psychological evaluation, that, as a result of a mental or physical
condition, the lawyer or legal paraprofessional lacks the capacity to adequately
discharge the lawyer’s or legal paraprofessional’s duty to clients, the bar, the courts or
the public.

B. Competency to Assist in Defense. The presiding disciplinary judge may take or
direct whatever action deemed necessary or proper to determine whether the lawyer or
legal paraprofessional is competent, including directing examination of the lawyer by
qualified experts. Upon the filing of a disability petition, the state bar may also direct
a lawyer to submit to an independent medical or mental evaluation by a qualified
expert chosen by the state bar. The mere presence of a mental illness, defect, or
disability or physical incapacity is not grounds for finding a lawyer incompetent. The
only issue to be determined is whether the lawyer or legal paraprofessional is able to
assist in the lawyer’s or legal paraprofessional’s own defense. To assist in the
lawyer’s or legal paraprofessional’s own defense, the lawyer or legal paraprofessional
needs to understand the charges, be able to communicate with the lawyer’s or legal
paraprofessional’s attorney about the charges and any defense to those charges, and
be able to testify about relevant conduct in the disciplinary proceeding. The expense
for the evaluation shall be paid by the petitioner, unless otherwise ordered by the
presiding disciplinary judge.

5. Report of Presiding Disciplinary Judge. Within thirty (30) days after the hearing or
the filing of the post-hearing memoranda or stipulation, the presiding disciplinary judge
shall prepare and file with the disciplinary clerk a decision and order containing findings
of fact and conclusions concerning transfer to disability inactive status based on a
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determination of incapacity to discharge duty or competency to assist in defense. The
presiding disciplinary judge shall also serve a copy of the report and the order
transferring the lawyer or legal paraprofessional to disability inactive status on the
parties. Thereafter, the lawyer or legal paraprofessional shall be transferred to
disability inactive status subject to a right to appeal. If a party does not appeal the
order of transfer, the presiding disciplinary judge shall notify the court of same by
memorandum, and the decision shall be final.

6. Appeal. [[No change]]
(d) Status of Pending Disciplinary Proceedings.

1. Incapacity to Discharge Duty. An order transferring a lawyer or legal
paraprofessional to disability inactive status based on a finding that a lawyer or legal
paraprofessional is unable to discharge his or her duties to clients, the bar, the courts
or the public does not affect any pending disciplinary proceedings, which shall
continue, or if previously stayed, shall resume. Upon a showing of good cause,
however, the presiding disciplinary judge or the court may order that all pending
discipline proceedings be stayed. If pending discipline cases are stayed, any
investigation may continue and testimony may be taken and other evidence preserved
pending further proceedings. If information comes to the attention of bar counsel that
good cause no longer supports the stay, the stay may be reviewed according to the
procedure set forth for an order to show cause in paragraph (d)(3) of this rule.

2. Competency to Assist in Defense. If the presiding disciplinary judge or this court
determines a lawyer or legal paraprofessional is not competent to assist in the
lawyer’s or legal paraprofessional’s own defense, discipline proceedings shall be
stayed, and the lawyer or legal paraprofessional placed or retained on disability
inactive status until an application for transfer to active status is filed and
subsequently granted. If, after the filing of a petition for order to show cause pursuant
to paragraph (d)(3) of this rule, a decision that the lawyer is competent to assist in the
lawyer’s or legal paraprofessional’s own defense becomes final, the temporary order
of transfer to disability status shall be vacated by the presiding disciplinary judge or
the court and the discipline proceedings shall resume.

3. Order to Show Cause.

A. Petition. In the case of a lawyer or legal paraprofessional who has been
transferred to disability inactive status, if information comes to the attention of the
state bar indicating that good cause no longer exists to maintain a stay imposed
pursuant to paragraph (d)(1) of this rule, or that the lawyer or legal
paraprofessional appears no longer to be incompetent and a stay imposed pursuant
to paragraph (d)(2) of this rule is no longer appropriate, bar counsel shall file with
the disciplinary clerk a petition for order to show cause.
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B. Hearing. The presiding disciplinary judge shall issue an order requiring the
lawyer or legal paraprofessional to show cause why an existing stay of pending
discipline proceedings imposed upon a showing of good cause or upon a finding
of incompetency should not be lifted. The only issue to be addressed at the hearing is
whether such a stay should be lifted.

C. Decision and Order of presiding disciplinary judge. The presiding disciplinary
judge shall, as soon as practicable, prepare and file with the disciplinary clerk a
decision containing findings of fact and an order concerning whether the stay should
be lifted. The presiding disciplinary judge shall also serve a copy of the decision and
order on the parties. Any such order is subject to appellate review by the court. If an
order is entered finding that an existing stay is no longer supported by good cause, or
if an order is entered finding that a lawyer or legal paraprofessional is no longer
incompetent, and if the time to appeal has expired, any stayed discipline proceedings
shall resume.

D. Appeal and Review. Appeal from the presiding disciplinary judge’s order shall
be as set forth in paragraphs (c)(6) of this rule. If the court accepts the presiding
disciplinary judge’s finding that an existing stay is no longer supported by good cause
or that a lawyer or legal paraprofessional is no longer incompetent, any stayed
discipline proceedings shall resume.

(e) Confidentiality of Disability Proceedings. Proceedings and records relating to
transfer to or from disability inactive status, including determinations of competency, are
confidential, except that orders transferring a lawyer or legal paraprofessional to or from
disability inactive status are public.

(F) Assessment of Costs. [[No change]]
(9) Reinstatement to Active Status.
1. Application. [[No change]]

2. Waiver of Doctor-Patient Privilege. The filing of an application for transfer to
active status by a lawyer or legal paraprofessional transferred to disability inactive status
shall constitute a waiver of any doctor-patient privilege with respect to any treatment of
the lawyer or legal paraprofessional during the period of disability. The lawyer or legal
paraprofessional shall be required to disclose the name of each psychiatrist, psychologist,
physician or other health care provider, and hospital or other institution by whom or in
which the lawyer or legal paraprofessional has been examined or treated since the
lawyer’s or legal paraprofessional’s transfer to disability inactive status. The lawyer or
legal paraprofessional shall furnish to the presiding disciplinary judge or this court
written authorization to each health care provider and facility to release information and
records relating to the disability if requested by the presiding disciplinary judge, this
court or appointed medical experts.
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3. Reinstatement. No lawyer or legal paraprofessional transferred to disability
inactive status may resume active status until reinstated by order of this court. A
lawyer or legal paraprofessional shall be entitled to apply for transfer to active status
at any time at least one year after the lawyer’s last application or at such shorter
intervals as the court or the presiding disciplinary judge may direct in the order
transferring the lawyer to disability inactive status or any modification thereof. The
application shall be granted upon a showing, by clear and convincing evidence, that
the lawyer’s or legal paraprofessional’s mental or physical condition has been
removed and the lawyer or legal paraprofessional is fit to resume the practice of law.
In its discretion, the hearing panel or the court may direct that the lawyer or legal
paraprofessional establish proof of competence and learning in law, which proof may
include certification by the bar examiners of the lawyer’s or legal paraprofessional’s
successful completion of an examination for admission to practice, notwithstanding
the lawyer or legal paraprofessional was on inactive status less than five years. If a
lawyer or legal paraprofessional has been transferred to disability inactive status by an
order in accordance with these rules and, thereafter, has been judicially declared to be
no longer under disability, the hearing panel may dispense with further evidence that
the disability has been removed and may recommend the lawyer’s or legal
paraprofessional’s reinstatement to active status upon such terms as are deemed
appropriate.

4. Pending Discipline. [[No change]]
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Rule 66. Appointment of Conservator to Protect Client Interests.

() Appointment of Conservator. The state bar or any other interested person may
petition the presiding judge of a superior court or the presiding judge’s designee
(“appointing judge”) to appoint one or more eligible persons to act as conservators of the
client files and records, client trust accounts and such other affairs of a lawyer or legal
paraprofessional or formerly admitted lawyer or formerly admitted legal
paraprofessional, as the appointing judge determines appropriate. There shall be no filing
fee for petitions for conservator under this rule. The appointing judge shall appoint a
conservator if the lawyer or legal paraprofessional maintains or has maintained a law
practice within the county, no partner or other responsible successor to the practice of the
lawyer or legal paraprofessional is known to exist, and:

1. the lawyer or legal paraprofessional is made the subject of an order of interim
suspension and related matters; or

2. the appointing judge by order directs the state bar to file an application under
this rule; or

3. the lawyer or legal paraprofessional is transferred to inactive status because of
incapacity or disability, or disappears or dies; or

4. where other reasons requiring protection of the public are shown.

(b) Service of Petition. A copy of the petition and any related order to show cause
shall be personally served upon the respondent lawyer or legal paraprofessional, the state
bar, and upon other persons as provided in Rule 63 governing transfer to disability
inactive status. Upon affidavit of petitioner or the state bar that diligent efforts have failed
to reveal the whereabouts of respondent, or that respondent is evading service, service
shall be made on the respondent by certified mail/delivery restricted to addressee in
addition to regular first-class mail, sent to the last address provided by the respondent to
the state bar pursuant to Rule 32(c)(3). When service of the petition is made by mail, the
state bar shall file a notice of service in the conservatorship matter indicating the time and
manner of mailing. Service shall be deemed complete when the notice is filed.

(c) - (e) [[No change]]
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Rule 67. Duties of Conservator
(@) — (b) [[No change]]

(c) Written Notice to Clients of Conservatorship. The conservator shall send
written notice to all clients listed in the inventory of the fact of the appointment of a
conservator, the grounds that required such appointment, and the possible need of the
clients to obtain substitute counsel or legal paraprofessional. Written notice shall be by
first class mail to the client’s last known address, as ascertained from a review of the
client’s file.

(d) Return of Files. A file in the conservator’s possession or control shall be returned
to a client upon the execution of a written receipt, or released to substitute counsel or
legal paraprofessional upon the request of the client and execution of a written receipt by
such counsel or legal paraprofessional.

(e) [[No change]]

() Conservator-Client Relationship. Neither the conservator nor any partner,
associate or other lawyer or legal paraprofessional practicing in association with the
conservator shall:

1. make any recommendation of counsel or legal paraprofessional to any client
identified as a result of the conservatorship in connection with any matter identified
during the conservatorship; or

2. represent such a client in connection with:
A. any matter identified during the conservatorship; or

B. any other matter during or for a period of three (3) years after the conclusion
of the conservatorship.

(9) - (h) [[No change]]
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VI. UNAUTHORIZED PRACTICE OF LAW

Rule 75. Jurisdiction

(a) Jurisdiction. This court has jurisdiction over any person engaged in the unauthorized
practice of law pursuant to Rule 31(b) 34} of these rules or any entity providing legal
services contrary to the requirements of Rule 31.1(c). Proceedings against non-members
or alternative business structures may also be instituted pursuant to Rules 47 through 60,
and such proceedings may be concurrent with proceedings under this rule and Rules 76
through 80, Ariz.R.S.Ct.

(b) Definitions. The following definitions shall apply in unauthorized practice of law
proceedings.

1. All definitions in Rules 31(b); 31.1(c); and 41(a) 3Xa)}2) shall apply.
2. “Bar counsel” [[No change]]

3. “Charge” means any allegation of misconduct or incapacity of a lawyer, legal
paraprofessional, or alternative business structure or misconduct or incident of
unauthorized practice of law brought to the attention of the state bar.

4. “Committee” [[No change]]

5. “Complainant” means a person who initiates a charge or later joins in a charge to the
state bar against a non-lawyer or alternative business structure regarding the unauthorized
practice of law. The state bar or any bar counsel may be a complainant.

6. “Complaint” — 11. “Record” [[No change]]

12. “Respondent” is any person or alternative business structure subject to the
jurisdiction of the court against whom a charge is received for violation of these rules.

13. “State bar” — 16. “Unauthorized practice of law proceeding” [[No change]]
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Rule 76. Grounds for Sanctions, Sanctions and Implementation
(a) Grounds for Sanctions. Grounds for sanctions include the following:

1. Any act found to constitute the unauthorized practice of law pursuant to Rule 3%
31.2.

2. Willful disobedience or violation of a court ruling or order requiring the individual or
alternative business structure to do or forbear to do an act connected with the
unauthorized practice of law.

3. [[No change]]
(b) Sanctions and Dispositions.

1. Agreement to Cease and Desist. [[No change]]
2. Cease and Desist Order. [[No change]]

3. Injunction. [[No change]]

4. Civil Contempt. [[No change]]

5. Restitution. [[No change]]

6. Civil Penalty. The superior court may order a civil penalty up to $25,000 against
every respondent upon whom another sanction is imposed. Civil penalties against an
alternative business structure shall be deposited in the Alternative Business Structure
Fund. Civil fines against a legal paraprofessional shall be deposited in the fund
established by the supreme court for that program.

7. Costs and Expenses. [[No change to text]]
(c) Implementation of Cease and Desist Sanction. [[No change]]



Arizona Supreme Court R-20-0034
Page 90 of 91

Attachment #5
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ATTACHMENT #5
ARIZONA RULES OF EVIDENCE

Rule 513. Legal Paraprofessional

A communication between a legal paraprofessional and a client is privileged if it is
made for the purpose of securing or giving legal advice, is made in confidence, and is
treated confidentially. This privilege is co-extensive with, and affords the same
protection as, the attorney-client privilege.
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LLLT Program Pipeline Update

Enrolledin  Enrolled Approved for Completed Eligible for Unclear  TOTAL

Practice in Practice  Next Cohort  Practice Area Diploma

Area Area of Practice Classes (Not  Privilege

Classes Classes Area Classes Yet Licensed) (Licensing

(First Time  (Auditing) Pending)

Students)

16 4 48 47 4 6 125
UPDATE

After the Supreme Court announced it decision to phase out new LLLT licenses, the estimated pipeline data in the above chart was
adjusted to reflect only those candidates who have confirmed with WSBA staff, or others, that they are actively working on
LLLT licensing requirements, or who staff know have already completed the practice area education, but are not yet
licensed.

COMPLETED PRACTICE AREA CLASSES

A total of 47 students have completed the Practice Area Education but have not yet become licensed. 4 of those students are currently
repeating (auditing) the Practice Area courses, not for credit, for a reduced fee. In an effort to avoid counting these students more than
once, the number in the chart above for this category does not count the students who are currently repeating (auditing) the classes.

In September 2019, WSBA staff developed and distributed a survey to 41 students who completed the Practice Area Education, in order
to gather data on their interest and experience with the program, and any barriers that may be preventing them from obtaining their
license. Of the 10 responses received, 40% had already attempted the LLLT exam at least once.

» Applicants who failed exam (and have not passed to date): 10

> Applicants who completed Practice Area curriculum but never took exam, withdrew from exam, or were denied to sit for the
exam: 33

16 more students completed the Practice Area (Family Law) Classes in December 2019, and are now the sixth cohort to complete the
classes. 7 of those students sat for the LLLT exam in February 2020.
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SUPREME COURT
STATE OF WASHINGTON
SEPTEMBER 10, 2020 BY
SUSAN L. CARLSON
CLERK

THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF SUGGESTED
AMENDMENTS TO APR 3 AND APR 5

ORDER

)
)
) NO. 25700-A-1305
)

The Washington State Supreme Court considered the request by the Limited License
Legal Technician (LLLT) Board to change the requirement of a LLLT candidate to take the
specific Paralegal Core Competency Exam cited in APR 3(e)(3), to completing a LLLT Board
approved paralegal certification examination instead. Further, the court reviewed the requirement
to take such an exam prior to sitting for the LLLT exam and determined that the LLLT Board
approved paralegal certification examination requirement should be required for licensure only.
Because of the impact of COVID-19 and the pending deadline for completion of the LLLT
requirements, some students may not be able to complete the paralegal certification examination
prior to sitting for the LLLT examination. Requiring proof of completion of a LLLT Board
approved paralegal certification examination prior to licensing, instead of prior to the LLLT
examination, would assist eligible candidates in completing all requirements for LLLT licensure.

Having recommended the expeditious adoption of the suggested amendments, and the
Court having considered the suggested amendments to APR 3 and APR 5, and having
determined that the suggested amendments will aid in the prompt and orderly administration of
justice;

Now, therefore, it is hereby

ORDERED:

@) That the proposed amendments as attached hereto are expeditiously adopted.
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ORDER
IN THE MATTER OF THE SUGGESTED AMENDMENTS TO APR 3 AND APR 5

(b) That pursuant to the emergency provisions of GR 9(j)(1), the suggested
amendments will be published expeditiously in the Washington Reports and will become
effective immediately.

DATED at Olympia, Washington this 10" day of September, 2020.
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APR 3
APPLICANTS FOR ADMISSION TO PRACTICE LAW

(@) — (d) [Unchanged.]

(e) Qualification for Limited License Legal Technician (LLLT) examination. To
qualify to sit for the LLLT examination, a person must;

(1) be at least 18 years of age and

(2) have the following education, unless waived through regulation:

(A) an associate level degree or higher;

(B) 45 credit hours of core curriculum instruction in paralegal studies pursuant to APR 28
Regulation 3 with instruction to occur at an American Bar Association (ABA) approved law

school, an educational institution with an ABA approved paralegal education program, or an
educational institution with an LLLT core curriculum program approved by the LLLT Board; and

(C) in each practice area in which an applicant seeks licensure, instruction in the approved
practice area based on a curriculum developed by or in conjunction with an ABA approved law
school, covering the key concepts or topics and the number of credit hours of instruction required
for licensure in that practice area, as determined by the LLLT Board.

(F) - (i) [Unchanged.]



APR 5
PREADMISSION REQUIREMENTS; OATH; RECOMMENDATION FOR
ADMISSION; ORDER ADMITTING TO PRACTICE LAW
(a) Preadmission Requirements. Before an applicant who has passed an examination for
admission, or who qualifies for admission without passing an examination, may be admitted, the
applicant must:

(1) pay to the Bar the annual license fee and any mandatory assessments ordered by the
Supreme Court for the current year;

(2) file any and all licensing forms required of active lawyers, limited license legal
technicians (LLLTSs), or limited practice officers (LPOSs);

(3) take the Oath of Attorney, the Oath of LPOs, or the Oath of LLLTSs; and
(4) designate a resident agent if required to do so by APR 13.

(b) Lawyer applicants. In addition to the requirements in subsection (a) above, lawyer
applicants must:

(1) take and pass the Washington Law Component (WLC). The duration, form, and manner
of the WLC shall be as prescribed by the Bar. The WLC minimum pass score is 80 percent; and

(2) complete a minimum of 4 hours of education in a curriculum and under circumstances
approved by the Bar.

(c) LLLT Applicants. In addition to the requirements in subsection (a) above, LLLT
applicants must:

(1) demonstrate financial responsibility pursuant to APR 28(l); and

(2) demonstrate completion of 3,000 hours of substantive law-related work experience
pursuant to APR 28 Regulation 9-; and

(3) present proof of passing a LLLT Board approved paralegal examination.

(d) = (m) [Unchanged.]



